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THE CAPITULATIONS OF THE OTTOMAN EMPIRE AND THE 
QUESTION OF THEIR ABROGATION AS IT AFFECTS 
THE UNITED STATES 


By Luctus ELtswortH THAYER 
Formerly engaged in work with the Near East Relief in Anatolia 


No problem which confronted the Lausanne Conference contributed more 
to its difficulties than that of ‘“‘the capitulations.”” For almost four hundred 
years foreigners have enjoyed extraterritorial rights in the Ottoman Empire 
—rights which are anomalous when regarded in the light of the recognized 
principles of international law. Extraordinary privileges and immunities 
have become so embodied in successive treaties between the great Christian 
Powers and the Sublime Porte that for most intents and purposes many 
nationalities in Turkey form a state within a state. This régime has come 
to be known as “the capitulations’’: a code of legal reconciliation founded 
upon the immiscibility of Christianity and Islam; and a term of art alone 
descriptive of extraterritoriality in Turkey.' 


I. THEIR ORIGIN ? AND NATURE 


Sir Edwin Pears well describes the capitulations as “‘a survival in our 
own times of legal conceptions of the later Roman Empire.” * Among the 
early peoples, a requisite of international amity was the worship of the same 
gods. As commerce developed between races of alien religions, a modus 
vivendi became essential, and it was found in a conception of sovereignty 
based upon citizenship rather than upon territorial limitations. 

It is important to note that extraterritorial rights were granted not only 
between Christian and Moslem, but between Christian and Christian, 
Christian and pagan, and Moslem and pagan. Some centuries prior to the 
recognition of international law, by means of treaty agreements,‘ European 
cities came to exercise jurisdiction over their merchants engaged in foreign 
commerce and living abroad. Five hundred years before the first Ottoman 
Sultan at Constantinople granted privileges to an infidel merchant, the 
Byzantine emperors negotiated treaties (907, 911, 944 A.D.) with the 


? But note Ravndal’s free use of the term in Origin of the Capitulations and of the Consular 
Institution, Sen. Doc. 34, 67th Cong., Ist Sess. 
* For extended discussion, see Ravndal, ibid. 
* Law Quarterly Review, Vol. XXI, p. 408. 
‘Hyde, International Law chiefly as interpreted and applied by the United States, Vol. I, 
secs. 259, 260. 
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Varangians in Russia which contained grants of extraterritoriality.' Article 


IV of the treaty of 944 reads: 


If a Russian should seek to steal from anyone in our Empire, the 
punishment for this act shall be severe; and if the theft has already been 
committed, twice the value of the stolen object shall be paid by him. 
Likewise, the rule is applicable to the Greeks in their relations with 
Russians; furthermore, the guilty person shall be punished in accordance 


with the laws of his own country.® 


There is strong indication that the merchants of Wisby obtained the 
right of living at Novogorod, Russia, under their own magistrates and 
laws.’ The practice is also evidenced by the various maritime codes of 
early times. Citizens of the Hanseatic League were judged by their own 
law wherever engaged in commerce abroad.* As early as 1093, Amalfi 
maintained its own consular court at Naples in accordance with the pro- 
visions of its “Tables’’.® Both in England and the Netherlands Italian 
consuls with judicial functions were to be found in the fifteenth century.” 
In form and content alike the grant of privileges to English merchants in 
1555 by the Emperor of Russia bears a striking resemblance to the Ottoman 
Capitulations." 

The Arab, Saracen and Christian nations of the Mediterranean seem to 
have granted extraterritoriality freely from an early time, in the paramount 
interest of commerce. A factory and colony at Alexandria were under the 
jurisdiction of Amalfitan magistrates as early as the ninth century.” At 
that same time a colony of Arab merchants was in existence in Canton, 
China, with the privilege of living under Moslem law." By a treaty in 1230 
between the King of Sicily and a Saracen African Prince, a Mohammedan 
Cadi was allowed to govern the Moslem colony in Corsica." 

It must be evident that when Constantinople fell to the Ottomans in 
1453, the custom of granting immunities of jurisdiction to foreigners was 
common in Europe and particularly in the Levant; and that when Sultan 
Mahomet granted privileges to the merchants of Venice and Genoa in 
1454," he was merely following the practice of the Christian emperors who 


5 Paris, Chronique de Nestor, pp. 57-64. 

Jhid., pp. 39-44. 

’ Twiss, The Law of Nations, Chap. XIV, p. 449. For Laws of Wisby, see also, 30 Federal 
Cases 1189. 

® Mititz, Manuel des Consuls, (London, 1837), Vol. I, p. 141. 

* Pardessus, Lois Maritimes, Vol. I, Chap. 4. 

10 Bonfils, Manuel de droit international public, (7th ed.), sec. 737 n. 

11 Hakluyt, Principal Navigations, Voyages, Traffiques and Discoveries of the English 
Nation, (Glasgow, 1903), Vol. II, pp. 297-303, item 4. 

Twiss, ibid. 

8 Revue de Droit International, 1893, p. 217. 

4 De Martens, Le Guide Diplomatique, (Paris, 1837), Vol. I, p. 229, n. I. 

% Muratori, Rerum Italicarum, Vol. 18, p. 700; Translation in Sen. Doc. 34, 67 Cong., 1st 


Sess., Appendix IT. 
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had been at the Golden Horn before him, except that the grant was not of a 
reciprocal character. 

It is, however, in the rigorous tenets of the Moslem law that writers 
commonly find the necessity for the capitulatory régime which has grown 
up in Turkey. The Ottoman law is religious, and is regarded as the ex- 
clusive right and privilege of the true believers. Citizenship under Moslem 
law was originally founded on religious faith and was not to be wasted upon 
the infidel. Not until the law of nationality was promulgated in 1869, was 
it possible for a foreigner to become a Turkish subject unless he accepted the 
Mohammedan faith."© Therefore, even from an Ottoman view-point, it 
was not feasible that non-Moslems should be subject to it.'" The Koran 
divides the world into the House of the Mohammedans and the House of 
the Enemy, commanding the true believers to wage war until the Dar-el- 
Islam effaces or absorbs the Dar-el-Harb.'* 

Therefore strike off their heads and strike off all the ends of their 
fingers. . . . This shall be your punishment; taste it, therefore; 
and the infidels shall also suffer the torment of hellfire. . . . There- 


fore fight against them until there be no opposition in favor of idolatry, 
and the religion be wholly God’s. 


A mellowing of this harsh doctrine is to be found in other precepts to the 
effect that all conquered non-Moslems may live at peace under Moslem 
jurisdiction by paying tribute,'® and that the faithful shall be considerate 
to the ‘‘ people of the book”’.2° But Davis points out in his Short History of 
the Near East, that these suras referring to Christian infidels in terms of 
charity were written by the Prophet while on the defensive in Mecca.” 
And note that the Hedaya says: “Peace may be granted to the unbelievers, 
but it is only a truce and may be if advantageous broken.” * 

In fairness the provision of the general code Mulcha-ul-ebhar dealing with 
foreigners in Moslem lands must also be cited in this regard: 

When he enters with the express permission of the sovereign or his 
representative, the foreigner ought to enjoy in Moslem territory the 
protection of the laws. By this permission, protection and safe conduct 


is accorded to the foreigner who in consequence is called M’ustamin, 
that is to say, placed under the protection of the state.* 


It could not be expected that foreign merchants would trade readily with 
the Ottomans when their peaceful entrance upon Moslem soil and their 
navigation of the contiguous waters was enjoined by Moslem law.“ And 


8 Pears, Law Quarterly Review, Vol. XXI, p. 419. 
27 Du Rausas, Le Régime des Capitulations dans Empire Ottoman, (2d. ed), Vol. I, p. 21. 
18 Sale, Koran, Chap. VIII, verses 12, 13, 40. 
Tbid., Chap. IX, verse 29. 2° Tbid., verses 72, 73. 
122. Hamilton’s Translation, Vol. II, Bk. IX. 
* D’Ohsson, Tableau général de ’ Empire Ottoman, (Paris, 1788-1824), Vol. IV, p. 37, Code 
Chapter ITI. 
* Van Dyck, Report on the Capitulations, Ex. Doc., 46th Cong., Sp. Sess., p. 30. 
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even if permission to land were granted, the foreigner entered as a M’usta- 
min, subject to extraordinary taxes: the tribute for security of life, liberty, 
and conscience; a fifty per cent assessment on revenue from realty; and all 
manner of extralegal imposts.* According to Ottoman law at that time, 
the property of the Christian was property without an owner; the European 
merchant was a mere ‘‘dog’’, and foreign consuls were hostages for any 
charges which might happen to be brought against a Christian. Private 
international law was not recognized and commercial law was unknown— 
both essential elements of any law which is to be extended over for- 
eigners.?7 

Moreover, the Ottomans showed small aptitude for maritime matters 
and were loth to leave their own shores.** It is true that a Turkish fleet 
with the assistance of the French under Admiral d’Enghien successfully 
challenged the naval power of Charles V off Marseilles in 1544: but for the 
most part, the galleys were those of the Barbary Corsairs commanded by 
their great Admiral ‘‘ Barbarossa.”’?® Note also that Admiral Dragut, 
commander of Suleiman’s fleet which besieged Malta in 1565, was not an 
Ottoman Turk but a Greek of Asia Minor.*® And yet the coast line of 
Turkey was extended, its harbors were good, and the land was rich in 
products for export. To such a pressing legal and economic situation may 
be attributed some of the readiness with which the Ottoman Sultans granted 
privileges to foreign merchants. 

The exact origin of the term “‘capitulations” has been the subject of 
some controversy; and has often led to misunderstanding because of its 
usual association with the idea of surrender. There is great doubt whether 
it ever came into use before the treaty of 1535 with France, which was 
divided into articles or chapters.** Du Rausas accepts this view holding 
that the term is derived from “‘capitulum”, being the corrupt Latin for 
chapter.” 

It must be noted, however, that the Arabic word “soulhh’’, meaning a 
truce or cessation of war against the unbeliever, is found in the original of 
the early capitulations; and it is partly in view of this fact that the Porte has 
insisted upon the right of abrogation at will.* Brown in his Foreigners in 
Turkey claims that such a meaning is forced and that at most it imports 
“‘peace”’ in a general sense. And Baron de Testa asserts that the correct 
equivalent is ‘Letters of Privilege.” * 


2% De Testa, Traités Ottoman, Vol. I, p. 211, n. V. 

% See Art. 18, U. S. Treaty with Tunis (1797), 2 Malloy, 1798. 

27 Foelix, Droit International Privé, sec. 11. 

38 Revue de Droit International, 1869, p. 119. 

29 Davis, Short History of the Near East, p. 226. 

8° Thid., p. 238. 31 Twiss, op. cit., p. 463. 
® Du Rausas, op. cit., Vol. I, p. 1. # See sec. V, infra. 

* Brown, Foreigners in Turkey, p, 29. 

% Traités Ottoman, Vol. I, p. 6. 
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II. THEIR HISTORY 


Culminating in the Reformation with its separation of religion from law 
and in the peace of Westphalia which abandoned the mediaeval theory of extra- 
territoriality for the modern “family of nations” scheme, the primitive 
conditions which made a consular system with juridical powers necessary 
in Europe disappeared with the close of the sixteenth century. They con- 
tinued and even became aggravated in Turkey, however, because of the 
inapplicability of Ottoman law to foreigners, acknowledging as it does the 
Koran as the source of all legislation.** The Christian powers obtained the 
principal capitulations between the fifteenth and nineteenth centuries; and 
yet it is significant that during the early part of this period the Ottomans 
were successful with the sword, and universally held all Christians in great 
contempt.*? 

The so-called ‘‘Regime of the Capitulations” has its foundation in the 
treaty of 1535 with Francis I,** negotiated at a time when France had been 
badly defeated and Turkey under Suleiman was at the height of its power. 
The treaty of 1740 confirming this grant, in eighty-five explicit articles, is 
the most complete enumeration of any privileges ever granted.*® It is upon 
these two that all the subsequent treaties with Christendom are modelled. 

The treaty of 1535 was particularly remarkable because it referred to the 
sovereign of France as a Padishah in terms of social equality ;*° the designa- 
tion of all other Christian princes in analogous documents being that of mere 
begs (lords).*t Because of the Turkish theory that only a temporary truce 
is to be made with the unbelievers,*? the grant of 1535 was only for the life 
of the grantor, and was renewed in 1673. One provision of this treaty is of 
particular interest. Article 43 secured to France the exclusive right to 
protect the subjects of all Christian sovereigns not sharing in the capitu- 
latory privileges; hence the generic name “Franks” given to those 
protected. 

It was not long thereafter that the other powers began to secure inde- 
pendent rights; and by the middle of the nineteenth century, thirteen Chris- 
tian nations of Europe and two of the New World possessed extraterritorial 
privileges in Turkey. The following is an enumeration of the capitulatory 
powers: Italian Cities (1454),** confirmed by treaty with Sardinia (1740) ; * 
France (1535),*° confirmed in 1740; 47 Austria (1615),4* England (1675), 


%* Hyde, op. cit., Vol. I, sec. 259. 
*7 Sen. Doc. 34, 67th Cong., 1st Sess., pp, 44, 45. 
*® Noradounghian, Actes Internationauz de l’Empire Ottoman, Vol. I, p. 83. 


Ibid., p. 277. Noradounghian, ibid., p. 83. 

“ Davis, op. cit., p. 227. #@ Brown, op. cit., p. 37. 

* Noradounghian, op. cit., Vol. I, p. 143. 

“ Muratori, op. cit., Vol. 18, p. 700. “ Noradounghian, op. cit., Vol. I, p. 270. 
“ De Testa, op. cit., Vol. I, p. 1. 7 Tbid., p. 186. 


*® Noradounghian, op. cit. Vol., I, p. 113.  Thid., p. 146. 
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confirmed in 1809; Holland (1680) ; Sweden (1737) ;* Denmark (1746) ; 
Prussia (1761);°* Bavaria (1870); Spain (1782); Russia (1783); 
United States (1830); Belgium (1838); Hanse Cities (1839); Portugal 
(1843) ; ** Greece (1855) ; ® and Brazil (1858).* The Russian treaty of 1783 
like the French treaty of 1740 is noteworthy for its clear statement of the 
rights conferred. 

The Tanzimat has an important bearing upon the history of the capitula- 
tions. Due to the strong representations and sometimes to interference of 
the Christian powers, attempts were made during the nineteenth century to 
reform Moslem law along European lines.*“* Whereas the Koran might have 
provided an adequate legal system for a nomadic people, it became emi- 
nently clear that it was unfitted for the complex requirements of modern 
civilization; and yet it permitted of no development by virtue of its divine 
origin and immutable nature. Says Lord Cromer in his Modern Egypt: © 

The rigidity of the Sacred Law has been at times slightly tempered 
by well-meaning and learned Moslems who have tortured their brains 
in devising sophisms to show that the legal principles and social system 
of the seventh century can, by some strained and intricate process of 
reasoning, be consistently and logically made to conform with the 
civilized practices of the twentieth century. 


Confronted with the power of the unbeliever, the Ottomans were finally 
forced to admit that, along with the eternal Sharia or religious law handed 
down by Mohammet, there existed a body of law called the Kanoun which 
might be promulgated by their temporal ruler. The true Moslem, how- 
ever, has regarded the Kanoun only as a temporary legal system, to be swept 
away completely in that day of final triumph over the infidel. 

Sultan Abdul Medjid promulgated the first important act of the Tanzimat 
in 1839 in an effort to win the favor of the powers. His Hatti Sherif Gulhana 
declared tax-farming, monopolies, and confiscation to be at an end, and by 
guaranteeing to all security of life and property, recognized equality between 
Christian and Moslem ® for the first time. Attempts were made to put 
these reforms into effect but with very little success because of a fanatical and 
powerful element in the empire, held ‘“‘by custom based on the religious law, 


5° Noradounghian, op. cit., Vol. II, p. 81. 5! Tbid., Vol. I, p. 169. 


% Tbid., p. 239. 583 Tbid., p. 308. 

4 Tbid., p. 315. % Jbid., Vol. III, p. 296. 

% Tbid., Vol. I, p. 344. *7Jbid., p. 351. 

582 Malloy 1318. * Noradounghian, op. cit., Vol. II, p. 276. 


© British and Foreign State Papers, Vol. 28, p. 448. 

*t Noradounghian, op. cit., Vol. II, p. 354. 

® Ibid., p. 437. 3 State Papers, Vol. 48, p. 1045. 

“4 See Scott, The Law affecting Foreigners in Egypt, Chap. IX, for an extended discussion. 


* Vol. II, p. 136. 
® Lybyer, The Government of the Ottoman Empire in the Time of Suleiman the Magnificent, 


Chap. VII. For a collection of the Kanoun to 1906, see Young, Corps de Droit Ottoman. 
*? Noradounghian, op. cit., Vol. II, p. 288. 
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coupled with exaggerated reverence for the original law-giver, 
with a grip of iron from which there is no escape’’.®* 

‘“‘Emanating spontaneously from his own free will,” the Hatti Humayoun 
was promulgated by Sultan Medjid on February 18, 1856,** exactly one week 
prior to the opening of the Paris Congress. This edict reaffirmed the 
declaration of 1839 that there was to be legal equality between Christian and 
Moslem; provided that Christians were to have representation on the 
Provincial Councils; and declared that Christians should be eligible both 
for the army and for civil offices. Nevertheless, bigoted Moslems still re- 
fused to treat the infidels as equals in the couris and to obey them if they 
were given civil appointments, so that the reform came to nothing.”® 

The treaty of Paris (1856) 7 admitted the Ottoman Empire into the 
family of nations but not without the limitation of the capitulations.” The 
effort to gain the consent of the powers to their abrogation failed because 
Turkey insisted upon being the sole interpreter of her latest religious magna 
charta. Provision was made for a later conference at Constantinople to 
consider the matter of the capitulations ” but evidently the powers were not 
satisfied with the progress made in permanent judicial reform for such a 
council never was called. 

Since its formal admission into the society of nations, the Porte has never 
rested from its efforts to rid itself of the capitulations. Such a policy is 
particularly interesting in view of the language contained in the early grants. 
The Pisan capitulations read: “They begged that we would permit. . . . 
They prayed us—and having heard all their prayers . . .% Again the 
English capitulations read: ‘‘We most sacred Musulman-like Emperour. 
; The prince of these present times, the only Monarch of this age 
able to give sceptres to the potentates of the whole world.” It is not 
until the middle of the nineteenth century that the Sultans seem to have re- 
garded these concessions as a disparagement on their sovereignty. As late 
as 1875, a consular convention between Turkey and Persia provided for 
mutual rights of extraterritoriality in sweeping form.” 

A memorandum was communicated to the powers in 1869 through their 
diplomatic representatives at Constantinople, referring to the capitulations 
as an impediment to the civilization of Islam.77 Notwithstanding this 
protest the Ottoman Government, along with the other signatories of the 
treaty of Paris, in 1871 signed a protocol with this annex: 


That it is an essential principle of the Law of the Nations that no 
Power can release itself from the obligations of a Treaty or modify its 


** Cromer, Modern Egypt, Vol. I1, p. 136. 
*® De Testa, op. cit., Vol. V, p. 132. 


7° Davis, op. cit., p. 320. ™ Noradounghian, op. cit., Vol. III, p. 73, Art. 7. 
™ Ibid., p. 79, Art. 32. %3 Ibid., p. 34, Protocol XIV. 
™ Scott, op. cit., p. 68. % Noradounghian, op. cit., Vol. I, p. 146. 


* Ibid., Vol. III, p. 393, Art. 7. 7 De Testa, op. cit., Vol. VII, p. 542. 
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stipulations without the consent of the contracting parties by means of 
an amicable understanding.”® 


The protocol is significant in view of the provision of the Koran which per- 
mits a true believer to release himself from contracts with a non-Moslem 
even without notice. 

Failing in its efforts to secure an abrogation, the Porte has attempted in 
every possible way during the last century to limit the jurisdiction of foreign 
consuls. The endless dispute as to Article IV of the treaty with the United 
States may be attributed to this policy.” The Realty Protocol of 1874 was 
evidently formulated with this in mind.*® Most of the capitulatory powers, 
including the United States, were signatories to this convention, which con- 
ceded to foreigners the right to own real estate, provided (1) that the local 
authorities on their part should have the right to search the residences of 
foreigners under given conditions, and (2) that the local tribunals should 
have jurisdiction to try certain cases involving foreigners without the pres- 
ence of a consular dragoman. The United States has maintained that these 
concessions are not a general limitation on the capitulations but solely affect 
the rights of its citizens who own Turkish realty.*! 

The Porte had already obtained the consent of Austria (in the Bosnia 
Convention of 1909), of Italy (in the Lausanne Treaty of 1912) * and of 
France (correspondence of spring 1914) to a modification of the capitu- 
latory régime when it took advantage of the state of war existing between 
the European powers to notify the embassies in September 1914 that the 
capitulations were to be considered abrogated as from October the first. 
The following was the note submitted to the United States Secretary of 
State by the Turkish Ambassador: 

Sir: I have the honor to inform you that by Imperial Irade the Otto- 
man government has abrogated as from the first of October next the 
conventions known as the Capitulations restricting the sovereignty of 
Turkey in its relations with certain Powers. All privileges and im- 
munities accessory to these conventions or issuing therefrom are equally 
repealed. Having thus freed itself from what was an intolerable 
obstacle to all progress in the Empire, the Imperial government has 
adopted as the basis of its relations with the other Powers the principles 
of International Law.™ 


Through the mediation of the Italian Ambassador, the representatives 
of. both the Central Powers and Entente joined in an identical note of pro- 
test in spite of the war existing between them. Such action is interesting 
in view of the commonly accepted doctrine that belligerent powers have no 
legal relations. The American Ambassador refrained from sending such a 


78 State Papers, Vol. 61, p. 1198. 79 See Sec. IV, infra. 

8° 2 Malloy 1344. 81 Foreign Relations, 1892, pp. 545, 554. 
® State Papers, Vol. 102, p. 180. 

% Martens, Noveau Recueil Générale, 3d ser., Vol. VII, p. 9, Art. 8. 

« Foreign Relations, 1914, p. 1090. 


THE CAPITULATIONS OF THE OTTOMAN EMPIRE 215 


note of protest on the ground that it was not sufficiently vigorous; * but 
the United States emphatically refused to acquiesce in the abrogation. 


Ill. THEIR CONTENT 


Many of the capitulations, in addition to their specific provisions, con- 
tain references to privileges founded on mere custom or usage. These are 
so numerous and of such uncertain origin that an inclusive enumeration is 
impossible. Perhaps they may be best summarized by saying that any act 
of an arbitrary nature on the part of a native official, which controverts a 
privilege of long standing, is considered ultra vires.® 

The principal privileges granted to foreigners may be classified as: (1) 
personal, (2) juridical, and (3) economic. 

The personal rights include: permission to come on Moslem ground and 
navigate the adjacent waters, with the exception of the Hedjaz province 
containing the holy cities of Medina and Mecca; * liberty of residence in 
the interior; freedom to travel by land and sea; and freedom of custom, 
habit, and religion within Ottoman confines.** Religious liberty within 
the Turkish Empire is particularly guaranteed by Article LXII of the 
treaty of Berlin, 1878,%* the provisions being applicable to native Christians 
and foreigners alike.** Although not specifically provided for, the right to 
print and circulate books,” the right to hold religious services in a domicile,” 
and the right to have letters unopened by Turkish authorities have all been 
insisted upon by the United States.” 

The economic field of capitulations has for its foundation the prohibition 
against levying discriminatory and confiscatory taxes upon foreign Chris- 
tians. Foreigners are expressly exempt from every tax levied by the 
Ottoman Government, except ad valorem import and export duties whose 
maximum is fixed by the capitulatory powers.“ Nor may the Ottoman Gov- 
ernment levy any internal tax on foreign goods.® Mission schools have been 


% Foreign Relations, 1914, p. 1091. 

* Hinckley, American Consular Jurisdiction in the Orient, p. 16. 

*? French Capitulations (1740), Arts. 1, 20, 32, 34, 63; English Capitulations (1675), 
Arts. 1,7; United States Capitulations (1830), Art. 1; Russian Capitulations (1783), Arts. 1,33. 

** French Capitulations, Arts. 1, 32, 34, 36, 40, 51, 82; Russian Capitulations, Arts. 55, 56; 
English Capitulations, Art. 29. 

89 State Papers, Vol. 69, p. 766. ° Hinckley, op. cit., pp. 110-118. 

" Foreign Relations, 1888, pt. 2, p. 1594. % Tbid., 1891, p. 755, 757, 765. 

* Tbid., 1893, p. 623. 

* French Capitulations, Arts. 8, 10, 13, 24, 25, 55, 67; Russian Capitulations, Arts. 3, 20, 
23; English Capitulations, Arts. 13, 32, 52, 54, 57, 67; United States Capitulations, Art. 1. 
For modification of original capitulations as to the customs duties and commerce see: 
treaty with Great Britain (1861), Noradounghian, op. cit., Vol. III, p. 136; treaty with 
France (1861), Noradounghian, ibid., p. 130; protocol between Great Britain, Austria, 
France, Germany, Italy and Russia, and Turkey (1907). British and Foreign State Papers, 
Vol. 100, p. 575. 

* Foreign Relations, 1883, p. 819. 
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held exempt from any import duties on their goods. The United States 
protested against the grant of a monopoly for the compulsory storage of 
petroleum in 1889 on the ground that it doubled the import duty.*” When 
a law was promulgated in 1887 that foreign joint stock companies could only 
do business in Turkish dominions with a permit, it was held to be a violation 
of the capitulation guaranteeing freedom of commerce.*® An unusual 
economic provision appears in the capitulation of 1675. Article 74 stipu- 
lates that the King of England shall have the right to purchase for his own 
use at a minimum duty, two cargoes of figs in years of plenty.” Unfortu- 
nately, the powers have abused their economic privileges to such an extent 
that Turkey has been prevented from developing her own industries and 
inferior European goods have been loaded upon the country in great quan- 
tities. 

The juridical rights of foreigners in Turkey have their origin in the French 
capitulations of 1535 and 1740. Although perhaps the most important of 
all the privileges, in no case do they rest on a single treaty. Usage, inter- 
pretation, protocols and subsequent treaties have all been responsible for 
important changes.!° 

Where foreigners of the same nationality are involved in civil or criminal 
causes, the consular courts are given absolute jurisdiction '° excepting those 
concerning realty, which are governed by the protocol of 1874. 

The consular tribunal of the defendant also originally had jurisdiction 
over cases involving foreigners of different nationalities, although the capitu- 
lations are silent on this point. The Porte contested this jurisdiction so 
vigorously that mixed tribunals were finally substituted for the separate 
courts by the arrangement and agreement of the various legations.'* 

The early capitulations stipulated that the local tribunals should have 
jurisdiction of civil causes between foreigners and Ottoman subjects, provided a 
consular dragoman is present.!% However, the requirement for the presence 
of a consular representative in some cases has been waived by usage and 
subsequent conventions.'* A development of this jurisdiction has been 
the Tidjaret established in Constantinople as a court of appeal from the 
provinces and a local court of first instance to deal with commercial dis- 
putes between Ottoman subjects and foreigners. It has been composed of 


% Foreign Relations, 1883, p. 880. 97 Ibid., 1889, p. 710. 
8 Jbid., 1888, pt. 2, p. 1592. % Noradounghian, op. cit., Vol. I, p. 168. 

100 Brown, op. cit., Chap. III; Mandelstam, Justice Ottoman, Chap. I. For summary of 
British Law, see Abd-ul-Messih v. Farra (1888), 13 App. Cases 431. 

1% French Capitulations, Arts. 15, 26, 52; English Capitulations, Art. 16; United States 
Capitulations, Art. 4; Russian Capitulations, Art. 6. 

1@ VII Op. Att. Gen. 565. 

18 French Capitulations, Arts. 2, 3, 26, 41; Austrian Capitulations, Art. 5; United States 
Capitulations, Art, 4; English Capitulations, Arts. 10, 15, 24; Russian Capitulations, Arts. 
63, 64, 66. 

14 See Realty Protocol (1847), supra. 
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three Turkish judges and two foreign assessors of the defendant’s nation- 
ality. The Turkish law based upon the French commercial code is applied; 
the signature of the consular dragoman is necessary before a judgment can 
become effective; and from such a judgment there can be no appeal.'® 

Originally the local tribunals also had jurisdiction over crimes involving 
both natives and foreigners, provided that a dragoman was present at the 
trial and vised the judgment.!* The later capitulations with the United 
States (1830), Belgium (1838), and Portugal (1843), grant exclusive crim- 
inal jurisdiction to the consular courts; ' and, in view of the favored 
nation clause which obtains in many of the treaties, this jurisdiction would 
seem to be completely lost to Ottoman tribunals. Mandelstam maintains 
that this was the recognized practice at the time these treaties were nego- 
tiated, so that it was no more than the confirmation of an existing usage.!®* 
France, Italy and England have continued to allow the Ottoman tribunals 
to exercise jurisdiction in such cases, but have made it clear by recent 
judicial decision that their courts possessed such a jurisdiction by force of 
treaty.'°* 

Provision for the exercise of extraterritorial jurisdiction by the United 
States Consular Courts "° was first made by the act of 1848."" This was 
followed by a broader act in 1860 "* and completed by the amendatory acts 
of 1866-1876." The procedure is of great simplicity.'“ 

The jurisdiction which is determined by treaty is to be “exercised and 
enforced in conformity with the laws of the United States,” so far as they 
are applicable.“ Where such laws are deficient or not adapted to the 
object, the common law “* and the law of equity and admiralty are to be 
applied.” If none of these ‘‘furnish appropriate and sufficient remedies,” 
the respective ministers are empowered to make regulations having the 
force of law."'8 Section 4125 of the Revised Statutes specifically provides 
for the exercise of criminal jurisdiction under the treaty of 1830 with 
Turkey. 

The inviolability of a foreigner’s domicile is guaranteed by the capitula- 
tions, entrance being forbidden to local authorities except in cases of urgent 

1% Hinckley, op. cit., pp. 152, 153; Young, op. cit., Vol. I. 

1% French Capitulations, Art. 65; Russian Capitulations, Arts. 73, 74; English Capitula- 
tions, Arts, 10, 42. 

107 Citations, supra. 108 Mandelstam, op. cit., pp. 146-151. 

1 See Hall, Foreign Jurisdiction of the British Crown, p. 133 n.; and also sec. VI, infra. 

1° Moore, International Law Digest, Vol. II, pp. 614, 622; Hinkley, op. cit., Chap. 3. 

11 9 Stat. 276. us 12 Stat. 72. 

1 Revised Statutes, secs. 4083-4130. 

‘4 See Hinckley, op. cit., App. IX for United States Consular Court Regulations for 
Turkey. 


U5 Revised Statutes, sec. 4086. 
“For what common law is to be applied see Forbes vs. Scannell, 13 Cal. 242 (1859), 


citing 7 Op. Att. Gen. 504. 
Revised Statutes, sec. 4086. Tbid. 
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necessity and then only after notification has been made to a consul.” 
Note, however, the modification of this privilege by the Real Estate Pro- 
tocol of 1874. 

The right of a capitulatory power to have protégés who might share in its 
privileges, a right which was granted to France in 1673,”° to Russia and to 
England in 1675, led to tremendous political and monetary abuses. A 
firman of the Sultan in 1869 nullified the right by forbidding any of his 
subjects to become naturalized under a foreign government without his 
consent! 

Rey sets forth these abuses vividly,’ asserting that exemption from 
import duty by means of a barat was freely sold to native Greeks and Ar- 
menians; that the yearly revenue to the British Ambassador from such a 
practice amounted to £3000; ** and that in 1808 Russia had 120,000 Greek 
subjects of the Sultan as its protégés. 


IV. RIGHTS OF THE UNITED STATES 


A long controversy has raged as to what constitutes the actual text of the 
capitulatory treaty of May 7, 1830, between the United States and Turkey,’ 
and the matter still remains for determination. The statements of the 
writers on the matter are obscure and often contradictory, although a 
reference to ‘‘the Turkish original” is generally to be found. 

A treaty seems to have been drawn up in two languages, Turkish and 
French—the Turks phrasing their text with reference to a preliminary draft 
in French submitted by Commissioner Rhind. The Turks signed the 
Turkish text, the Americans signed the French text, and then an exchange 
of these signed texts was made.’ It is to be noted particularly that both 
contracting parties did not affix their signatures to a single document. 

The exact origin of the text to which the Senate gave its consent to ratifica- 
tion is difficult to determine. In his confidential message to the Senate of 
December 9, 1830, President Jackson says: 


The French version herewith transmitted, and accompanied by 
copies and English translations of the same, are transcripts of the origi- 
nal translations from the Turkish signed by the Commissioners of the 
United States, and delivered to the Government of the Sublime Porte. 


19 French Capitulations, Art. 70; Russian Capitulations, Arts. 5, 7, 67; English Capitula- 
tions, Art. 25. 

120 Noradounghian, op. cit., Vol. I, p. 143. 

121 Tbid., p. 153, Art. 33. 

12 Rey, La Protection Diplomatique et Consulaire dans les Eschelles du Levant et de Barbarie, 
p. 290. 

123 Thid., pp. 220-292. 

1% De Testa, op. cit., Vol. I, p. 226. Report of Sir Robert Liston, Ambassador to Turkey. 

1% See Moore, op. cit., Vol. II, pp. 668-714, for an extended discussion. 

126 See letter of Commissioner Rhind to President Jackson, May 10, 1830, House Ex. Doe. 


250, 22d Cong., 1st Sess., Vol. 6, p. 677. 
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The paper in Turkish is the original, signed by the Turkish Plenipoten- 
tiary, and delivered by him to the American Commissioner; of this, a 
translation into the English language, made at the Department of 
State, and believed to be correct, is likewise transmitted.!27 


A careful examination of the State Department archives has disclosed the 
following facts as to the text which was finally ratified. President Jackson’s 
ratification of February 2, 1831 is to be found, along with a Turkish text of 
the treaty, inscribed on large paper to which the Turkish seal is affixed, the 
whole being bound by an official green ribbon. The ratification speaks of 
“the original in the Turkish language and a translation of the same in 
English” as “hereunto annexed’’. Following this is a copy of the Senate 
resolution in long hand, attested by the Secretary of State but not referring 
to the exact text to which the Senate had given its consent. Then follows a 
document in English which is headed “ Translation from the original Turk- 
ish of the Treaty”. At the end of this document appears: “ (signed) Mo- 
hammed Hamid” and immediately below “ Reis-ul-Kutab.”’ 

The archives of the State Department also reveal two other documents 
which purport to be copies of the Turkish text. Other translations in 
French and English are also to be found, none of which can be identified as 
a verified copy of or translation from the French text which was signed at 
Constantinople and handed to the Turks. 

After ratification by the respective governments, the Porte refused to 
make the exchange necessary to bring the treaty into effect until David 
Porter, the American Chargé d’Affaires, had signed on September 26, 1831, 
the following note in Turkish and delivered it to the Porte: 

Some expressions in the French translation of the Turkish instru- 
ment, exchanged between the Plenipotentiaries of the two Contracting 
Parties, and which contains the articles of the Treaty of Commerce 
concluded between the Sublime Porte and the United States of America, 
not being perfectly in accordance with the Turkish original, a circum- 
stance purely the effect of translation, and the government of the 
United States being satisfied with the Turkish Treaty, and having 
accepted it without the reserve of any word: 

Therefore, on every occasion, the above instrument shall be strictly 
observed; and if, hereafter, any discussion should arise between the 
Contracting Parties, the said instrument shall be consulted by me and 
by my successors to remove doubts. 

In faith of which, I have officially signed the present copy, accurately 
compared of the Turkish instrument.'*§ 


It may be seriously doubted whether this note amounts to more than a 
circumlocution to achieve a desired result without materially affecting the 
rights of the United States, particularly since the present matter in dispute 
is not one of ambiguity but of the presence or non-presence of an entire 
phrase in Article IV. 


"7 8S. Cong. Doc., Dec. 16, 1830. 128 Porter’s No. 22 2MS. Desp. from Turkey 1831. 
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The proclamation of President Jackson, bearing the date of February 4, 
1832, a document written in long-hand as found deposited in the State 
Department, says that the ratification by the President 

of the said Treaty in the Turkish language, and in a translation thereof 
into the English annexed thereto, was exchanged at Constantinople, 


on the fifth day of October 1831 . . . which convention as ratified 
by the President, in the English version, is word for word as follows. 


On the other hand, there seems to be no evidence as to what text or texts 
composed the Turkish ratification. Such a document is not to be found in 
the archives at Washington; nor can any proces-verbal of the exchange of 
ratifications be discovered. Therefore it must remain as a matter for mere 
speculation, whether the Turkish Government ratified the French text as 
signed and delivered by the American Commissioner, a copy of the Turkish 
text which was signed by the Reis Effendi and given to Commissioner Rhind, 
or a combination of both these texts. 

This complicated problem of texts has become centered in a dispute as to 
the content of Article IV. According to the representations of the Porte an 
entire phrase is missing in its text of the Turkish original. As it occurs in 
the English translation ratified by the United States, Article IV reads: 

Citizens of the United States quietly pursuing their commerce and 
not being charged or convicted of any crime or offence, shall not be 
molested and even when they have committed some offence they shall 
not be arrested and put in prison by the local authorities, but shall be 


tried by their own Minister or Consul, and punished according to their 
offence, following, in this respect, the usage observed towards other Franks.'*° 


After a lapse of some fifty years and repeated requests, Mavroyeni Bey 
submitted the following French rendering of the Turkish text of the original 
to the State Department in 1888 on behalf of the Ottoman Government: 


Les citoyens Américains vaquant paisaiblement aux affaires de leur 
commerce ne seront puis point molestés sans motif tant qu’ils n’auront 
pas commis quelque délit ou quelque faute; meme en cas de culpabilité, 
ils ne seront pas emprisonnés par les juges et les agents de la sfreté, 
mais ils le seront par les soins de leur ministre et consul a |’instar de ce 
qui se pratique l’egard des autres Francs.'*° 

(American citizens peaceably attending to matters of commerce shall 
not be molested without cause so long as they shall not have com- 
mitted any offense or fault. Even in case of culpability they shall not 
be imprisoned by the judges and police agents but shall be punished 
through the agency of their ministers and consuls, according to the 
practice observed in regard to other Franks.) 


It is clear from a comparison of these articles that the provision for trial by 
an American consul or minister is entirely lacking in the Ottoman copy of 
the Turkish text if the French translation is correct. Perhaps some ex- 


129 2 Malloy 1319. 18 Foreign Relations, 1900, p. 917. 
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planation of the extreme difference in the texts is to be found in the remark 
of one American translator that “‘the Turkish text is a masterpiece of 
ambiguity.” 

Before considering tic merits of the controversy, the Treaty of Com- 
merce and Navigation of 1862 is to be noted. The treaty of 1830 was 
thereby confirmed.“ Article XXII provided that the treaty might be 
terminated by either party at the end of any seven year period upon the 
giving of proper notice at the end of the sixth year. The Porte informed 
the State Department of its desire to terminate the treaty on January 15, 
1874 and again in September, 1875; but by the terms of the treaty notice 
could not properly be given before June, 1876. Even so, President Grant 
said in his annual message of December, 1876, ‘‘under this notice the treaty 
terminated upon the fifth day of June, 1876,” '* and although President 
Cleveland questioned the legality of the termination nine years later,“* the 
point has never been insisted upon." 

Thus we are thrown back upon the treaty of 1830 as the source of Ameri- 
can rights in Turkey. A careful examination of Articles I and III and of 
the undisputed portions of Article IV shows a grant at least to United States 
merchants of the ordinary privileges accorded to other foreigners by virtue 
of the capitulations.'* The undisputed portion of Article IV specifically 
provides for the supervision of the American dragoman in litigation between 
natives and American citizens; and the final clause, which occurs in all 
texts, provides that the usages observed toward other Franks are to be 
observed toward citizens of the United States."** The Porte has insisted 
that this clause was merely a limitation upon what was yielded and not 
explanatory of the privileges granted,'*” but such a contention is not con- 
trolling in view of the language in the other articles. Article I reads: 

In like manner American Merchants who shall come to the well- 
defended countries and ports of the Sublime Porte shall pay the same 
duties and other imposts that are paid by merchants of the most favored 


friendly Powers, and they shail not, in any way, be vexed or molested; 
on both sides travelling passports shall be granted.'** 


Likewise Article III reads: 


American Merchants established in the well-defended States of the 
Sublime Porte for purposes of commerce shall have liberty to employ 
semars (brokers) of any nation or religion, in like manner as merchants 
of other friendly Powers; and they shall not be disturbed in their affairs, 
nor shall they be treated, in any way, contrary to established usages.**® 


1312 Malloy 1321, Art. 1. 

12 Messages and Papers of the Presidents, Vol. VII, p. 403. 

183 Tbid., Vol. VIII, p. 335. 

'* Straus, Under Four Administrations, p. 89; Foreign Relations, 1884, pp. 566, 568. 
13% Hyde, op. cit., Vol. I, sec. 263. 
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Ample support for such an interpretation is to be found. Attorney General 
Cushing took the stand that the treaty of 1830 secured to the citizens of the 
United States the privilege of extraterritoriality in Turkey as enjoyed by 
all other foreign Christians,'4° even before the negotiation of the Treaty of 
1862. Mr. Justice Bradley, delivering the opinion in Dainese v. Hale, 
does not question the privileges granted to the United States by Article III 
of the treaty of 1830, only insisting that since the jurisdiction is based upon 
the usages of Turkey in its intercourse with other nations, for the purpose 
of that particular litigation the precise law or usage in question must be 
shown. Wharton says: ‘‘Citizens of the United States, by virtue of the 
provisions of the treaty of 1830 with Turkey enjoy, in common with all 
other Christians, the privilege of extraterritoriality in Turkey.” 

The practice of the respective governments fully bears out our conclusion. 
The Porte itself has not taken the stand that the United States has no 
rights in the Ottoman Empire, but only that no exceptional usage may be 
claimed under Article IV. The following communication from Tewfik 
Pasha, Turkish Minister at Washington, to Mr. Frelingheysen, Secretary 
of State in 1884, makes this very clear: 

By the treaty of 1830 the Sublime Porte simply promised to allow 
citizens of this Republic to enjoy the privileges granted to other Franks. 
Now the privileges granted to foreigners by the Capitulations cannot 
represent an absolute and immutable state of things and one never 
susceptible of any variation. The usage may be modified according to 
the progress of the times, or the mutual consent of the parties.“ 

A possible distinction between the status of merchants and that of 
missionaries under the language of the treaty of 1830 might be taken, but 
so far as the documents show no such point has ever been raised by the 
Porte. Barton points out in his Daybreak in Turkey ™ that American 
missionaries began work in Turkey ten years before the first treaty was 
concluded with this country, and that they were protected by virtue of the 
English capitulations. ‘The Sublime Porte did not seem to recognize any 
difference between an English subject and an American citizen for all were 
‘Frank Christians’ to him. Hence the protection afforded was ample.” 
Ramsay remarks: 

It has been stated by American officials in 1885 and 1896 that 
missionaries, having forced themselves into Turkey against the will of 
the government, had no legal rights there and no claim to protection. 

. The missionaries were supported and encouraged by the three 
Sultans, Mahmud the Strong, Abdul-Medjid, and Abdul- Aziz. They 
stand on a firm basis of treaties, special enactments, and concessions,— 
a basis in which the present Sultan, with all his acuteness and hatred of 
mission work, could find no flaw. 148 


40 VIT. Op. Att. Gen. 565 (1855). 14191 U.S. 13, (1875). 
1@ Wharton, International Law Digest, Vol. II, p. 301. 
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The American position as to the rights conferred by Article IV would 
seem to be impregnable. The provisions of treaties concluded between the 
United States and other Mohammedan nations serve to enforce the Ameri- 
can contention as to the correct text. Any vagueness as to Article IV may 
be cleared up by reference to the following treaties: with Algiers (1815), 
Articles XIX, XX;™° with Tripoli (1805), Articles XVIII and XIX; 
with Morocco (1836), Articles XX, XXI.“* Article XXI of the treaty with 
Algiers reads: 

If a citizen of the United States should kill, wound, or stick a subject 
of Algiers, or on the contrary a subject of Algiers should kill, wound, 


or stick a citizen of the United States, the law of the country shall take 
place and equal justice shall be rendered, the consul assisting at the trial. 


At all events, there is an express and uncontested grant of the exceptional 
criminal jurisdiction disputed under Article IV in the treaty with (Belgium 
1838) “* (reaffirmed by Article I, treaty of 1862) and in the treaty with 
Portugal (1843) ° (confirmed by Article I, treaty of 1868) which might well 
be claimed by the United States in view of the favored nation language in 
the treaty of 1830. Such a stand was taken by Mr. Hay, as Secretary of 
State, in his correspondence with the Porte in 1901." France, Italy and 
England have all taken this position, in spite of the fact that they have 
usually allowed the Ottoman tribunals to exercise the contested jurisdic- 
tion. The French consular court in the case of Broytmann v. Griever 
sentenced a French national upon the complaint of an Ottoman subject. 
Likewise in the case of Pardo (1903) * the Italian consular court repudi- 
ated the claim of Ottoman tribunals to exclusive jurisdiction in a criminal 
case involving a native and an Italian. The British claim to such juris- 
diction was given judicial confirmation by the case of Rex v. Lawson 
decided on appeal in His British Majesty’s Supreme Court for the Domin- 
ions of the Sublime Ottoman Porte, February 19, 1912. Judge Grain 
rendering the opinion says: 

The sole question, therefore, before this court is, has His British 
Majesty’s Supreme Court in the Ottoman Dominions jurisdiction to 
hear and determine a criminal case in which the accused is a British 
subject and the complainant an Ottoman subject? . . . There is 
no doubt that in recent years the custom usually followed in cases 
where an Ottoman subject is proceeding criminally against a British 
subject is for the accused to be tried before a Turkish tribunal 


but although this had been the custom in recent years and will un- 
doubtedly continue to be the course of procedure, I see no reason to 


1 T Malloy 10. 47 Tbhid., Vol. II, p. 1792. 
48 Thid., Vol. I, p. 1215. 49 Noradounghian, op. cit., Vol. II, p. 245. 
18 Thid., p. 356. 181 Foreign Relations, 1900, p. 914. 
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assume that privileges acquired by treaties (favored nation clause Art. 
XVIII Treaty 1809) * have been annuled by reason of this custom 


being carried on. 


As a matter of fact, the Porte has repeatedly acquiesced in the exercise of 
this extraordinary jurisdiction by the American consular courts but this is 


obviously not conclusive of legal right. 


V. POWER OF ABROGATION BY THE TURKISH GOVERNMENT 


Can the Ottoman Government invoke the sanction of international law 
to insist that the capitulations may be legally terminated or abrogated? 
If the answer to this question is to be in the affirmative, such a power must 
rest on one of four grounds: (1) that the capitulations are no more than 
unipartite agreements terminable at will; (2) that although they are ad- 
mitted to be bipartite agreements, there is freedom of termination under 
the “‘change of condition” doctrine; (3) that they are in the form of treaties 
which do not survive belligerency; (4) that international law can have no 
binding force upon a nation subject to a capitulatory régime. 

The allegation that the capitulations are the individual voluntary act of 
the Porte '* which may be abrogated at its discretion is set forth in its note 
to the powers in September, 1914: 

The Imperial Ottoman government, animated by a spirit of hospi- 
tality and sympathy toward the subjects of friendly Powers, formerly 
determined in a special manner the rules to which foreigners should be 
subject on coming to the Orient to engage in business here and com- 
municated these rules to the Powers. In the course of time these rules, 
which the Sublime Porte had promulgated upon its exclusive initiative 
came to be interpreted as privileges, strengthened and extended by 
certain practices, and maintained to the present under the name of old 
treaties or Capitulations.'*’ 


The identical note of the powers in contradiction of these allegations 


insisted: 
that the Capitulatory régime . . . is not an autonomous institu- 
tion of the Empire but a resultant of international treaties, diplomatic 
agreements, and contractual acts of divers kinds."® 


The United States in its protest also insisted that the capitulations are in 
the nature of an international agreement which cannot be abolished by one 
party. 

Whatever the theory of the Sultans in granting the early capitulations as 
“gracious concessions”’, Sultan Mahmud I bound himself and his successors 


18 Noradounghian, op. cit., Vol. II, p. 81. 
1% See also Hyde’s reference to the capitulations as ‘‘unilateral agreements,”’ op. cit., 
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to respect the provisions of the treaty of 1740 with France.°° Thus ended 
the Ottoman practice of making a grant for the life of the grantor only. 
Since that time the conventions concerning the privileges of foreigners have 
no longer been entitled ‘‘Capitulations” or “Letters Patent’, but rather 
“Treaties of Friendship’’, “‘Peace”’, or ‘‘Commerce.” * It may also be 
noted that the first privileges ever granted by the Ottomans at Constanti- 
nople, the Venetian capitulations of 1454, were signed by the Seigneurie 
Ducale de Venise as well as Sultan Mahmoud Bey.!® 

A second possible ground upon which the Turkish Government might 
rest its legal power of abrogation, is the doctrine that under recognized 
principles of international law a marked change of conditions justifies the 
termination of treaties otherwise inviolable. It is difficult to find among 
the writers a precise definition of the essentials which justify such action; ' 
but if treaties are to have any international validity whatsoever, clearly 
there is required “something more than the sheer power of a contracting 
state to disregard with impunity the terms of a valid treaty, in order to 
establish a legal right to do so.” ** The Imperial German Government 
has invoked this doctrine as set forth by Bluntschli'® in defense of its 
violation of the treaty of 1839 and the invasion of Belgium.'® The United 
States based its right to demand a revision of the terms of the Clayton- 
Bulwer treaty on the theory that the treaty was made “under exceptional 
and extraordinary circumstances which have ceased to exist’. Russia 
sought to escape the provisions of the treaty of Paris (1856) which neu- 
tralized the Black Sea by means of a like argument.'** 

The recent revolution and consequent change in government afford the 
Turkish Nationalists no power per se to treat preexisting treaties as null and 
void.'*® It may be argued however that every generation of a political 
community dwelling in a given area holds its powers of sovereignty in trust 
for the next; that the representatives of such a community can no more 
make a grant of any of its powers of sovereignty in perpetuum which has 
legal significance than a legislature has the legal power of abdication; that 
if they do purport to make such a grant, their successors may disregard it as 
ultra vires, particularly if the conditions which gave it a semblance of neces- 

16° Noradounghian, op. cit., Vol. I, p. 300, Art. 85. 
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sity have disappeared. Whether the alleged reform in Moslem law and its 
administration has brought about a sufficient change in conditions to satisfy 
this doctrine is extremely doubtful.” Whether the capitulations do 
constitute in fact a grant of sovereign powers is left for consideration in 
connection with the doctrine discussed immediately below. 

A third basis upon which the Turks might rest their case is the contention 
that the capitulatory treaties fall within that category which does not 
survive a state of war between the contracting parties. The precise effect 
of war upon existing treaties is ‘one of the unsettled problems of the law.” '”! 
Whereas, the writers accord general recognition to this principle of inter- 
national law, they differ appreciably as to just what treaties may survive.!” 

The test of survival however seems usually to be one of character. 
Wheaton !” is in accord with Kent when he says: 

Where treaties contemplate a permanent arrangement of national 
rights, or which by their terms are meant to provide for the event of an 
intervening war, it should be against every principle of just interpre- 
tation to hold them extinguished by the event of war.'” 


It would seem then that treaties dealing with boundaries, property tenure, 
public debts, prizes, and all other rights of a vested nature are merely sus- 
pended by war and revive at the return of peace. In the case of the Society 
for the Propagation of the Gospel v. Town of New Haven,'™ the Supreme 
Court has given judicial confirmation to this principle, holding that the 
stipulations of Article X of the treaty with Great Britain (1794) dealing 
with land tenure were in no way affected by the War of 1812. A similar 
decision was rendered by the English Court of Chancery in Sutton v. Sutton 
as to the effect of the war on Article [X.! The decision in the recent case 
of Techt v. Hughes '"" goes very far. Judge Cardozo, rendering the opinion 
for the court, held that Article II of the treaty between the United States 
and Austria (1848) allowing aliens to inherit realty survived the recent war. 

The problem thus resolves itself: Do the capitulatory treaties grant 
vested rights and a permanent status within Ottoman territory to the 
signatory powers, so as to survive a state of belligerency? 

It may be argued that when a state gives to a foreign power the exercise 
of sovereign rights within its territorial confines, it is an absolute and un- 
conditional grant of such rights which the grantor may not thereafter 
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exercise himself unless the grantee consents or cuts off his rights by a 
reconveyance. 

Yet the term “extraterritoriality” as descriptive of the capitulatory 
privileges seems to be an inexact use of language and as such misleading. 
Bonfils characterizes it as a mere fiction, contending that the accurate term 
in this connection is ‘immunity of jurisdiction.” ‘7% Such a term, however, 
does not seem completely satisfactory. ‘Immunity from all but a special 
jurisdiction” is perhaps more adequate. A foreigner who enters upon 
Turkish soil does not carry his own laws with him in reality: rather does his 
temporary relation to the Oriental sovereign impose upon him the duty to 
obey the law of his own state.!7* The Supreme Court has supported this 
theory in the case of In re Ross,!®° holding that the United States consular 
courts under the extraterritorial régime which then obtained in Japan, acted 
as the agents of the Japanese Government in their trial of causes.'** The 
statement of Hyde that a proclamation of martial law is not believed to 
suspend extraterritorial privileges '** might at first blush seem to be in 
conflict with such an analysis. 

Recognition of the Turkish contention that the capitulations may be 
terminated by a state of war is to be found in several treaties with the Porte 
following hostilities. Article XXXII of the treaty of Paris (1856) '* and 
Article X of the treaty of Constantinople (1879) '* provide for the continued 
existence of the capitulations. During her war with Greece in 1897, 
Turkey declared that the régime was at an end, but the powers forced her to 
abandon this position.'*® Again, in the Italian war of 1911 the Porte re- 
asserted that any state which made war on Turkey forfeited its capitu- 
latory rights. Accordingly, Italy stipulated in the treaty of 1912,!* as did 
Greece in the treaty of 1913,'8’ that the capitulations should remain in full 
force. 

Since the United States has never declared war upon the Ottoman Gov- 
ernment, a fortiori its legal rights cannot be directly affected by the doctrine 
herein considered. It must be remembered, however, that some of its most 
valuable rights depend upon the favored nation language in the treaty of 
1830. If the English, French and Italian capitulations can be considered 
terminated by the recent war, there will be consequent serious limitations 
upon the rights of the United States. 


178 Bonfils, op. cit., secs. 337, 693. 

‘79 Piggott, Exterritoriality, p. 17 et seg. See also opinion of Lord Findlay in Casdagli v. 
Casdagli, (1919) Appeal Cases 145, 161. 

189140 U. 8. 453, 464 (1891). 

'8| Burgess, Political Science Quarterly, Vol. 14, p. 9. 

18 Hyde, op. cit., Vol. I, sec. 260, n. 2. 18 State Papers, Vol. 46, p. 17. 

'% Martens, Nouveau Recueil Générale, 2d ser., Vol. III, p. 470. 

1% State Papers, Vol. XC, p. 427, Art. IX. 

18 Martens, ibid., 3rd ser., Vol. VII, p. 8. 

‘87 State Papers, Vol. CVII, pt. I, p. 894, Art. IT. 
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A fourth curious contention of the Ottoman Government is that since the 
régime was established before its admission into the family of nations, 
international law can have no binding force upon the capitulatory treaties. 
The London protocol of 1871,'8* to which it was a signatory, would seem to 
rebut any such contention. The language of the note to the United States 
in 1914 abrogating the capitulations,'*® ‘‘ having thus freed itself from what 
was an intolerable obstacle to all progress in the Empire, the Imperial govern- 
ment has adopted as the basis of its relations with other Powers the principles of 
International law,” indicates the extreme view of the Porte that the capitu- 
latory system precludes the very existence of international law. 

A treaty grant of special economic privileges with no limitation of time is 
by its very nature transitory.!°° The power to abrogate such an agreement 
must exist in every sovereignty; and upon no principle of international law 
could it be held to survive a state of war. So that upon such a theory, we 
may concede that the economic field of the capitulations has been wiped out. 


VI. PRESENT STATUS 


The complex military and political conditions prevailing in the Near 
East at the present time make it exceedingly difficult to define the precise 
status of the capitulations. 

The Turkish Nationalists insist that the capitulatory régime must be 
destroyed. 

With a view to assuring our national and economic development, and 
with the object of giving the country a regular and more modern ad- 
ministration, the signatories of the present pact consider the possession 
of complete independence and liberty as the sine qua non of our national 
existence. In consequence we oppose all juridical and financial re- 
strictions of any nature which would arrest our national development.'” 


The Soviet Government has recognized this aspiration by its treaty of 
March 16, 1921, with Angora, containing the following provision: !% 

The government of the R. 8S. F. S. R. considers the Capitulatory 
régime to be incompatible with the free national development and with 
the sovereignty of any country; and it regards all the rights and acts 
relating in any way to this régime as annulled and abrogated. 


Germany and Austria renounced their privileges in Turkey during the 
war. The price of Turkish assistance on the side of the Central Powers was 
their consent to the abrogation of the capitulations; and this was recognized 
and sanctioned by Germany on January 11, 1917 in a series of five treaties.’™ 
Austria followed suit in a treaty dated March 12, 1918.!™ 


188 State Papers, Vol. 61, p. 1198. 189 Foreign Relations, 1914, p. 1090. 
199 Halleck, International Law, (4th ed.), Vol. I, p. 314; Wheaton, op. cit., p. 460 et seq. 
191 Art. 6, “Nationalist Pact,’’ Current History, Vol. XVII, No. 2, p. 281, 

1% Ibid., p. 278, Art. 7. 

1% Reichs-Geseizblatt, 1918, p. 191. Martens, op. cit., 3rd ser. Vol. LX, pp. 691-738. 

1% Hamid, Das Fremdenrecht in der Turkei, p. 22. 
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On the other hand, the abortive treaty of Sevres stipulates specifically 
that the capitulatory régime shall be reestablished in favor of those Allied 
Powers who shared in the privileges prior to August 1, 1914 and shall be 
extended to those Allied Powers which did not.'% Thus the Entente has 
sought to provide against a claim of abrogation upon any basis whatsoever. 

By virtue of their military occupation, the Allies have reimposed the 
capitulations in the Constantinople area since December, 1918. The con- 
sular courts are now functioning in accordance with the jurisdiction pos- 
sessed at the outbreak of the war. In addition they have insisted upon ex- 
clusive and not merely concurrent jurisdiction of mixed criminal cases,'® 
and the case of Mill v. Merdikian (Civil Jd. No. 30 of 1921) '* has estab- 
lished the principle that Ottoman subjects may sue and be sued in the 
British Supreme Court without consent from the Ottoman authorities. 
Jurisdiction in realty cases is still allowed to Ottoman tribunals. The 
Tidjaret, or commercial court, as it existed before the war, has been dis- 
placed by the Provisional Mixed Judicial Commission, consisting of three 
judges, the president being a Turk. This tribunal has jurisdiction over 
civil, commercial and rent cases between Ottoman subjects and British, 
French, Italian, Greek and Belgian nationals, the other capitulatory powers 
not having assented to its creation. 

The United States has been firm in its insistence that the Turkish abroga- 
tion of 1914 was without legal right and in no way affected the jurisdiction 
of its consular courts. As a matter of fact, very few cases seem to have 
arisen since that time and every effort has been made to avoid a conflict 
with the Ottoman authorities by some disposition of them other than by 
trial. For instance, on January 29, 1915, Guiseppe Succoia, a naturalized 
American citizen, was arrested by order of the consular court in Constan- 
tinople and lodged in its jail, but released without trial upon his agreement 
to leave the country. 

The Ottoman Government also seems to have recognized such a policy 
as the best means of dealing with the impasse. On April 24, 1916 the 
Turkish Minister telegraphed the provincial authorities directing them to 
avoid all matters of friction with Americans. At the same time, granting 
that the United States had not acquiesced, he requested that its consuls 
treat the capitulations as de facto abrogated, and refer any questions of 
jurisdiction to the United States Embassy and the Sublime Porte for 
settlement. The situation was further complicated by the added burden 
thrown upon the consular officers of the United States at the outbreak of 
the European War. On November 13, 1914, they were instructed to give 
British and French nationals the protection of the United States consular 


1% Peace Treaties, Sen. Doc. No. 1, 67th Cong., Ist Sess., pp. 356, 392, Arts. 135, 261. 
1% Annex 6, Memorandum submitted on Behalf of Non-Official British Community in 
Constantinople, 1922. 
197 Reported in Orient News, September 20, 1921. 
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courts. The scope of the difficult legal questions so raised was somewhat 
restricted by the ruling that the parties concerned must voluntarily and 
formally submit to the jurisdiction of the court and that only urgent cases 
affecting the interests of foreigners under United States protection should 
be considered. 

Perhaps some explanation of the initial tolerance with which the Porte 
regarded the exercise of such jurisdiction is to be found in the report of a 
special commission (said to have been approved by the Council of Ministers) 
appointed to study the new legal situation created by the abrogation of the 
capitulations in 1914.1 It recommended that the Ottoman courts refrain 
from judging the personal actions of foreigners and that the consular courts 
should be allowed to decide such causes until the establishment of new laws 
similar to those in Europe. The law definitely fixing the rights and duties 
of foreigners who reside in the Ottoman Empire was not promulgated until 
March 16, 1915.19 

The resumption of United States consular jurisdiction since the war? 
has been fraught with many delicate questions in view of the British man- 
dates in Palestine and Mesopotamia, the French mandate in Syria, and the 
Allied occupation of Constantinople. There has been an extended diplo- 
matic correspondence, and the matter awaits the consent of the Senate to 
ratification of treaties embodying the mandates, for final determination. 
In the meantime, our consuls are exercising their judicial functions in these 
former territories of the Ottoman Empire.”” For instance, on October 27, 
1921, the French authorities at Jezzin, Lebanon, delivered over to the Amer- 
ican Consul at Beirut for trial one Simon Keleel, a naturalized American 
citizen. 

Where martial law has been proclaimed, there is an additional complica- 
tion. The United States consular courts have been permitted to exercise 
jurisdiction even under such circumstances, except where the offense has 
been directly against the army of occupation. Recently at Constantinople 
an American citizen shot a British soldier in a drunken brawl. The British 
authorities allowed him to be tried by the United States consular court with 
the understanding that the case should be regarded as establishing no 


precedent. 


VII, FUTURE POLICY 


The capitulatory system has been far from perfect in its operation; it has 
led to signal abuses, incessant diplomatic controversies, and general hos- 
tility on the part of the Mohammedans. If the Christian Powers can sur- 
render any or all of their privileges at this time, without endangering the 
lives and property of their nationals, the renunciation should be made. 


198 See Journal of the British Chamber of Commerce of Turkey Inc., Sept. 1914. 
199 Martens, op. cit., 3rd ser. Vol. 10, pp. 748-751. 

200 Harbord’s Report, Military Mission to Armenia, App. B, p. 43. 
01 Cf, British Year Book of International Law, 1920-21, pp. 143, 144. 
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The question is of vital consequence to the United States because of the 
number of its citizens engaged in religious and educational work within the 
Ottoman Empire, the amount of American capital invested therein and the 
importance of its trade relations. 

Economic freedom is essential to the progress of any nation; and in view 
of modern conditions there seems to be no good reason to further insist upon 
privileges, originally necessary for the very existence of trade, which have 
now become particularly offensive as an instrument of economic enslave- 
ment. 

Whether any of the juridical privileges may be safely surrendered, is very 
questionable. Certainly up to the outbreak of the Great War, the Otto- 
man tribunals had never reached that point of development where a Chris- 
tian was assured of a fair trial. Discriminatory rules of evidence, and a 
judiciary largely composed of freely removable judges who had never 
studied law, made this an impossibility.?” 

It is true that the young Turks under German tutelage have attempted 
some recent judicial reforms. Hamid in Das Fremdenrecht in der Turkei ?® 
enumerates the following: a revision of the criminal and procedure codes 
(1911); the institution of peace courts (1913); provision for numerous com- 
missions to fill in the crevices of the Turkish law scientifically; and (1917) a 
provisional law abolishing all religious courts, thus removing the Scheriat 
courts from the jurisdiction of the Shetk-ul-Islam. 

Brinton points out in his report on The Government of Turkey and Trans- 
Caucasia (1919): 

This latter reform was purely administrative in form, with no real 
fusion of the religious and civil courts as alleged. The jurisdiction of 
the courts and their identity as distinct systems of jurisprudence are 
unaffected and the old confusions remain. . . . Note: Not only 


the religious courts but the civil courts also apply the Medjelli or Otto- 
man civil code of 1869 founded in religious law.?™ 


And even Hamid concludes: 
Turkey is still, however, in a period of transition as regards its laws, 
but it is confidently to be expected that soon Turkey will have a com- 
plete and modern code of its own laws. 


Focief in his Justice Turque 2” clearly sets forth the inequalities between 
Musselman and Christian which exist before Ottoman tribunals in spite of 
attempted reforms. The religious courts having jurisdiction over divorce, 
marriage, food allowance, education, slavery, punishment in kind for tort, 
indemnity for injury, and inheritance by will and succession, are presided 
over by Kadis who enforce the strict Moslem law. The reforms are ap- 

22 Van Dyck, op. cit., p. 42. 

*8 P. 19 et seg. See also Bibliotti and Sedad, Législation Ottomane depuis le Retablisse- 


ment de la Constitution. 
2% Harbord’s Report, App. B, p. 24. 2% Pp. 152-156. 


232 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


plicable only to the newly created civil tribunals; and even here the judges 
continue to apply the canonical Moslem law in fanatical communities. The 
only courts which command respect in the minds of conservative Moslems 
are the religious courts, and their Kadis are not slow to find means to defeat 
the decisions of the civil tribunals.?” 

Perhaps no better statement of the paramount reason for the failure of all 
attempted reform in the Ottoman judiciary may be found than that of 
Ahmed Safwat, Public Prosecutor of Cairo, in The Theory of Mohammedan 


Law (1920): 


Mohammedan law stands at the present day at the same stage in 
which it was expounded by the four great Imams, the founders of the 
four rites, about the middle of the third century of the Hegira (circa 
A.D. 900). The reason why its further development was arrested is 
partly due to the fact that about that time Mohammedan civilization 
reached its zenith; . . . but in a great measure, it is due to the 
conception of Mohammedan law as revealing absolute justice, and as 
such binding on all Mohammedans forever.?® 


The corruption of the Ottoman tribunals has become proverbial; but, 
even so, Judge Advocate Brinton’s recent report to the United States Gov- 
ernment is worthy of note on this point. Referring to Sir Edwin Pears, he 
says: 
According to this observer, a lawyer of long years practical experience 
in Turkish courts, the sense of justice, the instinct for fair play, as known 
to the Anglo-Saxon world does not exist in Turkey. The conception 
of a court entering upon a litigation with the single-minded purpose of 
rendering justice before the law is not the Turkish conception, or at 
least not the Turkish practice, and cases of judges ready to sell justice 
and with their man to make the bargain are of scandalous frequency.?* 


Former Ambassador Morgenthau thus describes the feeling in Constan- 
tinople at the time of the abrogation of the capitulations in 1914: 


What was manifest, however, was the panic which the mere sugges- 
tion of abrogation produced on the foreign population. The idea of 
becoming subject to Turkish laws and perhaps being thrown into 
Turkish prisons made their flesh creep, and with good reason.” 


And the apprehension of the foreign population seems to have abated little 
since the war.2° The memorandum issued by the French Chamber of Com- 
merce on October 5, 1922, says among other things: 


Taking into consideration the character of the Turks, their methods 
and the state of their legislation, one can frankly say that it would be 


20 Harbord’s Report, App. B, p. 23. 
207 Journal of the Society of Comparative Legislation, Vol. II, 1920, p. 310. 

208 Harbord’s Report, App. B, p. 19. 

209 Morgenthau, Ambassador Morgenthau’s Story, pp. 114 and 117. 

210 See Memorandum of Oct. 4, 1922, sent to their respective High Commissioners by the 
British, French and Italian Chambers of Commerce. 
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impossible for honorable Europeans to live in Turkey in the absence 
of the essential guarantees afforded by the Capitulations.”" 


Fresh promises and renewed attempts at judicial reform are well enough 
in their place, but the history of the Tanzimat shows clearly that the only 
basis upon which a capitulatory power can safely surrender its juridical 
privileges, is one of accomplishment. Van Dyck said as early as 1880,?% 
that ‘“‘as soon as ever the Turkish Government really reforms its adminis- 
tration, the capitulations will fall of themselves.” 

Heretofore the United States had made its renunciation of extraterrito- 
riality depend upon reforms accomplished: *“ and no departure from this 
practice seems possible in the case of Turkey, without great injustice and 
property loss to its nationals resident there. 

If any modification in the capitulatory régime should be made by the 
Lausanne Conference, it would be binding upon the United States zpso 
facto in spite of the fact that its sole representation in that conference has 
been by an ‘‘unofficial observer.’”’ The language of the treaty of 1830 ‘‘nor 
shall they be treated, in any way contrary to established usages’’, can be 
interpreted in terms of privileges only so long as the “established usages’’ 
are guaranteed by the continued existence of the express grants to France, 
England and Italy. If these capitulatory powers see fit to surrender their 
rights, the treaty of 1830 with Turkey will mean very little to the United 
States with the exception of the contested grant of criminal jurisdiction in 
Article IV. 

Regardless of the European settlement, a new treaty with Turkey re- 
garding commercial and extraterritorial privileges would seem to be highly 
desirable. The many problems arising out of the disputed text of the exist- 
ing treaty could thereby be solved. Assuming that the European powers 
have preserved the old capitulatory régime intact, the United States would 
doubtless find the negotiation of a separate treaty impossible without the 
cession of some of its minor privileges. It is highly important, in view of 
past experience with the Turk, that any relinquishments be made pro- 
gressive, the surrender of each right being made expressly conditional upon 
the successful inauguration of a given reform.. Under no circumstances, 
other than a permanent reform of the judiciary covering a period of twenty 
years, should the guarantee of inviolability of domicile and right of appeal 
in both civil and criminal cases to a court having foreign jurists in the 
majority be given up, if life for Americans in the interior of Turkey is to 
continue to be possible. 

21 A copy of this document fell into the hands of the Turkish Nationalists who brought 
pressure to bear on the French High Commissioner. He in turn compelled a repudiation 
by the chamber and the resignation of its officers followed. 


212 Op, cit., p. 45. 

18 Treaty with Korea (1882), Art. 4, 1 Malloy 336; treaty with Japan (1894), Art. 18, 1 
Malloy 1035; see also treaty with China (1903), Art. 15, 1 Malloy 269; treaty with Siam 
(1920), Annex, U. 8. Treaty Series No. 655. 


INTERNATIONAL LAW IN ITS RELATION TO 
CONSTITUTIONAL LAW 


By Quincy WRIGHT 
Professor of Political Science, University of Minnesota 


The traditional treatment of international law has almost if not wholly 
dissociated it from constitutional law. International law has been con- 
ceived as concerned only with the abstractions known as states—Platonic 
ideas, as it were, which could not be seen or felt but had their existence in a 
world apart, inhabited only by other abstractions such as sovereignty, in- 
dependence and equality. The extent of a state’s territory, the character 
of its people, or its form of government was no concern of international law. 
“Relative magnitude creates no distinction of right, relative imbecility 
whether permanent or casual, gives no additional right to the more powerful 
neighbor,”’ said Lord Stowell.! ‘Russia and Geneva have equal rights,”’ 
repeated Chief Justice Marshall. 

It is true that this ideal theory has never been literally carried out. Such 
very tangible things as ambassadors, blockade runners, prisoners of war, 
have intruded upon the page and the theorists have struggled to account 
for them—are they subjects of international law or not?—but so far as 
possible the sound theorist has kept clear of persons less exalted than the 
state. 

There have always, however, been rebels moved by the spirit of Bacon 
and Galileo to inquire, Who speaks and acts for the state? How do states 
meet their obligations under international law? Why do some states 
habitually fail to meet them? Gentilis, Zouche, Bynkershoek and Martens 
hastily passed over the theory and got down to the doings of public ministers, 
prize courts, and military commanders. More recently, certain writers 
have definitely recognized with Westlake that, “the duties and rights of 


states are only the duties and rights of the men who compose them,”’* It 
is in this spirit that Pillet has reexamined the doctrine of the independence 
of states, Wilhelm Kaufmann that of the omnipotence of national law : 
within the state’s territory,’ and Dickinson that of the equality of states.* I 
These writers have clearly shown the importance of national constitutions 

1 Le Louis, 2 Dods. 210, (1817). 2 The Antelope, 10 Wheat. 66, (1825). : 
* Westlake, Chapters on the Principles of International Law, 1894, p. 78. (V 
4 Pillet, ‘Recherches sur les droits fondamentauz des ¢états,’’ Revue Générale de droit inter- Re 
national public, 1898, Tome 5, pp. 66-89. on 


*W. Kaufmann, Die Rechtskraft des Internationalen Rechtes, Stuttgart, 1899. , 
* Dickinson, Equality of States in International Law, Cambridge, 1920. , 
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in determining the actual capacity of states to exercise powers and to meet 
responsibilities under international law.’ 


CONSTITUTIONAL LIMITATIONS UPON ACTION UNDER INTERNATIONAL LAW 


A state’s capacity to exercise powers under international law is indirectly 
affected by the procedural requirements with reference to the making of 
treaties, the declaring of war, the recognition of foreign states, the annexa- 
tion of territory and the performance of other acts in international relations. 
Where the approval of a legislative body or of the electorate by referendum 
is required for such acts by the constitution, they cannot be performed so 
rapidly or so secretly as when the executive alone is competent. Often a 
power which cannot be exercised promptly is worthless for practical pur- 
poses. Doubtless many American advocates of a referendum on war hope 
in this way to render the United States virtually incapable of declaring 
aggressive war.’ Certainly some of the constitutional fathers supported 
the requirement of a two-thirds Senate vote for treaty ratification because 
they were ‘“‘not solicitous to multiply and facilitate treaties”.® Apparently 
Congressional participation in war making has never prevented a war when 
the President wanted one.'° The Senate, however, has vetoed twenty of 
the 650 treaties concluded by the United States. It has appended reserva- 
tions to about seventy. In fifteen of these cases the President refused 
ratification because of objection to the reservations and in three the foreign 
government refused to accept them." 


7 The writer wishes to acknowledge his debt to Professor Dickinson’s chapter on “‘ Internal 
Limitations upon the Equality of States” for much of the material in the following section. 
(op. cit., pp. 189-220.) 

8 Editorial by W. J. Bryan reprinted in Congressional Record, Jan. 22, 1920, p. 1966, 
commented on by Mathews, Conduct of American Foreign Relations, 1922, p. 35. In giving 
power to declare war to Congress rather than to the Executive, the Federal Convention of 
1787 seems to have endorsed the sentiment expressed by Mason of Virginia: ‘He was for 
clogging rather than facilitating war.” Farrand, Records of the Federal Convention, Vol. 2, 
p. 319. See also Berdahl, War Powers of the Executive in the United States, University of 
Illinois Studies in the Social Sciences, 1920, Vol. 9, p. 79. It is interesting to notice that 
the constitutions of European countries framed since the world war place the power to 
declare war with the legislature. (McBain and Rogers, The New Constitutions of Europe, 
1922, p. 150.) The initiation of this change in the German Constitution was cited by the 
German Government in October 1918 as a fact which should induce the United States to 
make peace with it. (See note of October 20, 1918, G. L. Dickinson, Documents and State- 
ments relating to Peace Proposals and War Aims, 1919, p. 245. See also E. D. Dickinson, 
Equality of States, p. 202 et seq.) 

* Gouverneur Morris of Pennsylvania, Farrand, op. cit., Vol. 2, p. 393. See also Wright, 
Control of American Foreign Relations, 1922, p. 246. Legislative participation in treaty 
making has increased throughout the world during the nineteenth and twentieth centuries 
(Wright, this Journat, Vol. 10, pp. 712-713; E. D. Dickinson, op. cit., p. 195; McBain and 
Rogers, op. cit., p. 150) and in 1921 Switzerland provided for a referendum on treaties 
concluded for over fifteen years (ibid., p. 152). 

© Berdahl, op. cit., pp. 79-93. 

" Wright, Control of American Foreign Relations, pp. 252-255. 
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Procedural requirements of the kind under consideration may also impair 
a state’s capacity to meet its responsibilities under international law. Thus 
legislative bodies are less subject to pressure from foreign governments than 
is the executive, consequently where the constitution requires legislative 
action to fulfill a treaty, fulfillment is likely to be tardy. In the United 
States, treaties requiring an appropriation have often been delayed in 
execution for this reason though never as yet neglected entirely." The 
same is true of treaties of guarantee requiring a declaration of war for ful- 
fillment. Though the President under his power as commander-in-chief has 
actually moved troops into foreign territory in fulfillment of such guarantees, 
as witness President Roosevelt’s dispatch of troops to Panama in 1903 and 
to Cuba in 1906, an actual declaration of war would require Congressional 
action which might be withheld.“ 

Though requirements for legislative participation may sometimes delay 
execution of treaties requiring positive action, undoubtedly popular par- 
ticipation in the conduct of foreign affairs frequently renders a state more 
likely to fulfill ordinary obligations of customary international law and 
treaty. ‘‘Even if the republics were inspired by the same feelings and 
intentions as the princes, yet the fact of their movements being slower will 
make them take more time in forming resolutions, and therefore they will 
less promptly break their faith.’ Thus wrote Machiavelli, and in the 
same sense President Wilson four centuries later said, ‘“‘ A steadfast concert 
for peace can never be maintained except by a partnership of democrat 
nations. No autocratic government could be trusted to keep faith wit) in 
it or observe its covenants. . . . Only free peoples can hold ‘heir 
purpose and their honor steady to a common end and prefer the inte: «sts of 
mankind to any narrow interest of their own.” 

But courts of justice are more likely to respect internatioy.\\ law than 
either the legislature or the executive. Consequently stat: uch authorize 
their courts to apply customary international la‘ 1 treaty provisions 
directly are more likely to meet their internatic —. responsibilities promptly 
than are states whose courts are confined t> uational codes. In the United 
States, aliens or foreign states may p!.u rights under treaty or customary 
international law before the courts, and the courts have often recognized 
and protected such rights, pa: icularly in cases involving diplomatic im- 


munities, rights of the irhbitants in newly acquired territory, rights of 

’Wright, ¢ american Foreign Relations, pp. 6, 159-160, 225-226, 355-356. 
Congress, however, failed to pass the legislation necessary to give effect to the Mexican 
reciprocity convention of 1883. (Moore Digest, Vol. 5, p. 222). 

18 Jbid., pp. 62-63, 227. The authority in these cases was found in Article 3 of the 
Cuban treaty of 1903 and Article 35 of the new Granadan treaty of 1846. 

14 Machiavelli, Discourses (Detmold’s Trans.), Vol. 1, p. 59, quoted in Dickinson, op. ctt., 
p. 193. 

15 President Wilson’s war message, April 2, 1917, Congressional Record, Vol. 55, p. 104. 
See also McBain and Rogers, op. cii., pp. 136 et seg; Reinsch, Secret Diplomacy, 1922, p. 178. 
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resident aliens under treaty, and rights of enemy and neutral individuals in 
prize of war."* It must be noticed, however, that American courts cannot 
enforce treaties and international law in all cases to which they might apply. 
The courts have held that under the Constitution they are bound to apply 
an act of Congress even though it conflicts with customary international 
law or an earlier treaty. Thus they enforced the Chinese Exclusion Act of 
1888 though admitting that it conflicted with the Chinese treaties of 1868 
and 1880.!7 Furthermore, they are bound to follow the decisions of political 
departments of the Government on political questions even though such 
decisions conflict with international law. It was in accord with this rule 
that the courts sustained the seizure of foreign sealing vessels beyond the 
three mile limit in Bering Sea prior to the arbitration of 1894.‘ In spite 
of these limitations, however, judicial cognizability of treaties and inter- 
national law undoubtedly aids the United States in properly observing 
international law. It prevents treaty violation by state legislation,” per- 
mits an interpretation of acts of Congress in accord with international law 
if such interpretation is possible 2° and makes probable the application of 
international law and relevant treaty provisions in cases subject to judicial 
cognizance and not covered by express assertions of a contrary national will 
by Congress or the President.” 

The same principle as applied to customary international law has long 
been recognized by British courts,”? though in recent times there has been a 
tendency to take a narrow view of what constitutes consent by Great Britain 


16 The Paquete Habana, 175 U. S. 677; Constitution of the United States, Art. VI, sec. 2; 
Wright, Control of American Foreign Relations, pp. 170-172, Enforcement of International 
Law through Municipal Law in the United States, University of Illinois Studies in the Social 
Sciences, Vol. 5, pp. 223-228. 

17 Chinese Exclusion Cases, 130 U.S. 58. See also Bates, Attorney General, 10 Op. 519; 
Wright, Control of American Foreign Relations, pp. 174, 260, 344; Conflict of International 
Law with National Laws and Ordinances, this JouRNAL, Vol. 11, pp. 5, 8-9. 

18 In re Cooper, 143 U. 8. 472, 502-505. See also Wright, Control of American Foreign 
Relations, pp. 172-174. 

19 Ware v. Hylton, 3 Dall. 199; Wright, op. cit., pp. 161-162. 

20 Murray v. The Charming Betsey, 2 Cranch 64; Wright, this JourNatL, Vol. 11, p. 10. 

* Wright, Control of American Foreign Relations, p. 175; this JourNax, Vol. 11, pp. 21, 
576. Professor E. M. Borchard has called the writer’s attention to the possibility of Execu- 
tive enforcement of international law even in cases where the courts have been compelled 
by statute to ignore it. Thus in Ex parte Larrucea, 249 Fed. Rep. 981 (1917), the Federal 
Court of the Southern District of California held that a Spanish subject resident in the 
United States who had declared his intention to become an American citizen was liable to 
draft under the Act of Congress of May 18, 1917, though admitting that such conscription 
of aliens was contrary to international law, and Article 5 of the treaty with Spain of 1903. 
The court, however, suggested that the political department of the Government might give 
relief and in fact under his power as commander in chief the President excused the de- 
fendant and other resident aliens in similar situation from military service. An Act of 
August 31, 1918, however, amended the act of 1917 so as to exempt resident aliens unless 
of cobelligerent nationality. Comp. Stat., Supp. of 1919, sec. 2044 b. 
® Triquet v. Bath, 3 Burr. 1478, (1764). 
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to the rule of international law contended for.“ French, German and Swiss 
courts have sometimes applied treaties directly but not customary inter- 
national law.“ It is interesting to notice, however, that the recent con- 
stitutions of Germany and Austria provide that ‘‘the generally recognized 
rules of international law form an integral part of national law and are 
binding as such.” * 

We have been considering procedural limitations upon the capacity of 
states to exercise powers and meet responsibilities under international law. 
Of equal if not of greater importance are substantive constitutional limita- 
tions upon the powers of government. The constitutions of several states 
prohibit war unless arbitration has first been attempted.** Others prohibit 
the extradition of political offenders *” and others the cession of territory. 
Thus the Turkish constitution of 1909 declared that the Ottoman Empire 
‘forms an indivisible whole, and can never allow any part to be detached 
28 The bill of rights in the United States Con- 


for any reason whatever. 
Among these rights the Sixth 


stitution cannot be impaired by treaty.?® 
Amendment guarantees to persons accused of crime compulsory process for 
obtaining witnesses. Thus it seems possible that the United States is incom- 
petent to make a treaty exempting foreign consuls from subpoena as wit- 
nesses. This view at least was taken by the Department of State after 
the Dillon case, which involved such an exemption in the French treaty of 
1853, in instructions forbidding the inclusion of such a clause in subsequent 
consular conventions.*® The United States also seems to be constitutionally 
incompetent to cede territory of a state without the state’s consent * or to 
permit appeals from the Supreme Court to an international tribunal. The 


% Regina v. Keyn, L. R. (1876), 2 Ex. D. 63; West Rand Central Gold Mining Co. v. Rez, 
L. R. (1905), 2 K. B. 391; Picciotto, The Relation of International Law to the Law of England 
and of the United States of America, 1915, p. 102. 

*% French Conseil d’Etat, March 27, 1839; Cour de Cassation, June 24, 1839; Dalloz, 
“‘ Juris. Gen. Rept.,” Vol. 42, s. v. Traité Int., Nos. 131, 154; German Reichsgericht, Urtheil, 
Sept. 22, 1885, Ent. Str., Vol. 12, p. 384; Swiss Constitution, May 29, 1874, Art. 113; “ Bun- 
desgesetze tiber Organisation der Bundesrechtspflege,”’ Art. 59; “ Bundesgericht,’”’ Urtheil, Jan. 
30, 1892, Ent. Vol. 18, p. 203; Wright, The Legal Nature of Treaties, this JouRNAL, Vol. 10, 
pp. 714-715; Vol. 11, p. 10. 

2 Constitution of the German Reich, August 11, 1919, Art. 4; Constitution of Austria, 
October 1, 1920, Art. 9; McBain and Rogers, op. cit., pp. 177, 257; Scott, Cases on Inter- 
national Law, 1922, p. 18. 

%* Brazil, 1891, Art. 34, sec. 11, Art. 48, secs. 7, 8; Dominican Republic, 1908, Art. 102: 


Dickinson, op. cit., pp. 210-211. 

27 Honduras, 1904, Art. 16; Nicaragua, 1911, Art. 16; Salvador, 1886, Art. 11; Dickinson, 
op. cit., p. 211. 

28 Ottoman Empire, 1909, Art. 1. 
11; Dickinson, op. cit., pp. 207-208. 

29 Secretary of State Marcy, 1854, Moore, International Law Digest, Vol. 5, p. 167; 
Wright, The Constitutionality of Treaties, this JouRNAL, Vol. 13, p. 248. 

80 Secretary of State Fish, 1872, Moore, Digest, Vol. 5, p. 81; Wright, Control of American 


Foreign Relations, pp. 81-82. 
%1 Moore, Digest, Vol. 5, pp. 171-175; Wright, Control of American Foreign Relations, pp- 


88-89. 


See also Salvador, 1886, Art. 38; Venezuela, 1909, Art. 
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view taken by the administration during discussion of the proposed inter- 
national prize court treaty of 1907 was that a controversy, subject to final 
decision by an international tribunal, would not be a judicial question in the 
sense of the constitution and so, under the principle of separation of powers, 
could not be considered in first instance by the federal courts. In this case 
the expedient was adopted of substituting for the appeal an original action 
against the United States in the international prize court.*? 

Constitutional limitations have frequently appeared to interfere with the 
meeting of international responsibilities. Thus alleged states’ rights pre- 
vented the national Government from releasing Alexander McLeod, a 
British soldier, held for murder in New York in 1842, though Secretary of 
State Webster acknowledged the obligation under international law to do so. 
It appeared, however, that the pretensions of New York were not founded 
on the constitution but on the neglect of Congress. Subsequent legislation 
has made a repetition of the difficulty impossible.** The same is true of the 
embarrassing situation in connection with the Italian lynchings of Louisiana 
in the ’90’s. The national Government at present lacks power to afford the 
protection to resident aliens required by treaty and international law, and 
the states have in many instances refused to give such protection. Although 
a school of writers holds that exclusive domestic police power is a “‘states’ 
right’’ guaranteed by the Constitution, better opinion holds that Congress 
might provide adequate protection under its powers to pass laws necessary 
and proper for carrying into effect treaties, and to punish offenses against 
the law of nations. Here, as in the McLeod case, the difficulty lies in the 
failure of Congress to act rather than in constitutional incompetence of the 
national Government to meet international responsibilities. Though four 
Presidents have urged such legislation upon Congress, no results have been 
forthcoming.* 

It is hoped that the instances cited have indicated the importance of 
constitutional law in determining the capacity of states to exercise powers 
and meet responsibilities under international law. These limitations may, 
of course, be withdrawn by the constitution making authority. The ulti- 
mate sovereignty of the state under international law is not impaired 
though its immediate exercise of sovereignty is. 


INTERNATIONAL LAW LIMITATIONS UPON NATIONAL CONSTITUTIONS 


Now let us consider what, if any, limitations international law places upon 
the capacity of a state to make and alter its constitution at discretion. It 


® United States Foreign Relations, 1909, pp. 303, 305, 318; 1910, p. viii; Wright, Control of 
American Foreign Relations, pp. 117-118. 

% Moore, Digest, Vol. 2, pp. 24-30; Act of August 29, 1842, Rev. Stat., sec. 753; Wright, 
Control of American Foreign Relations, p. 161. 

* For statements of Presidents Harrison, McKinley, Roosevelt and Taft, see Baldwin v. 
Franks, 120 U. S. 678; Willoughby, American Constitutional System, p. 108; Moore, Digest, 
Vol. 6, p. 839 et seg.; Taft, The United States and Peace, p. 40 et seq.; Wright, Control of 


American Foreign Relations, p. 187. 
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is often said that independence is a fundamental right under international 
law and that among other things it implies the right of a state to organize 
itself as it sees fit. A little reflection will, however, indicate that inter- 
national law, if it exists at all, must limit a state’s constitution making 
capacity. Pillet has rightly said: ‘‘It is not true that the state is absolutely 
free to form the government and administration of its choice. It is certain 
that third states would not recognize a government which tried to evade the 
international obligations of the state.’’ ** 

There is perhaps an implication in some utterances of recent years that 
international law does, or is about to, prohibit autocratic governments— 
that states must so organize themselves as to afford popular control, at least 
of the constitution making process. The grounds on which the United 
States refused recognition of the Huerta government in Mexico (1913), of the 
Tinoca government in Costa Rica (1916), and of the Bolshevist government 
in Russia (1917),37 as well as the pronouncement that the United States 
made war against the central powers to ‘‘make the world safe for democ- 
racy’’ ** suggests such a conclusion. The principle of self determination, 
adhered to by all the Allied and Associated Powers and acted upon as a basic 
principle in the treaties ending the war, is an application of the doctrine of 
consent of the governed to a determination, not only of the form of constitu- 
tion, but of its geographical limits.*® The antagonism to autocratic consti- 
tutions displayed by these policies is not, however, embodied in international 
law any more than was the antagonism to popular constitutions displayed 
by the policy of Metternich in the period following the Napoleonic wars.*° 
International law does, perhaps, prohibit governments which inveterately 
manifest hostility to democracies or to any other peaceful form of govern- 
ment by external aggression, but it goes no further than this.‘ It is, in 
fact, doubtful whether any of the policies referred to intended more. ‘‘Mak- 
ing the world safe for democracy” is not necessarily making the world 
democratic. 

The declaration of the rights of nations, adopted in 1916 by the American 
Institute of International Law, asserted that international law requires 
states to adopt its rules and principles as part of their domestic law ap- 


% Hershey, Essentials of International Public Law, 1912, p. 147. 

% Pillet, Revwe Générale de droit international public, Tome 5, p. 86. See also Hyde, 
International Law, Vol. 1, p. 24, n. 1, and p. 86. 

37 Hyde, op. cit., Vol. 1, pp. 66-74. 

88 President Wilson’s War message, April 2, 1917, Congressional Record, Vol. 55, p. 104. 
See also, E. B. Greene, American Interest in Popular Government Abroad, War Information 
Series, No. 8, Sept. 1917. 

89 Hyde, op. cit., Vol. 1, pp. 179-185. 

“ Goebel, The Recognition Policy of the United States, Columbia University Studies in 
History, Economics and Public Law, 1915, pp. 41-43, 65-68. 

“| See note of Secretary of State Colby, August 10, 1920, Current History, Sept. 1920, Vol. 
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plicable by their courts.*2 We have already noticed the expediency of per- 
mitting national courts to apply international law directly in order that the 
state may more readily meet its international responsibilities, yet it may be 
questioned whether international law requires such action. In common 
law countries courts ordinarily find the law they apply in precedents and 
custom. It is not therefore surprising that they should, as did Lord Chan- 
cellor Talbot in Barbuits case, express ‘‘a clear opinion that the law of 
nations in its full extent was part of the law”’ of the land.“ In continental 
European countries, however, courts are bound by written codes and 
statutes. They are not in the habit of consulting such diverse sources of 
law as are common law courts. Therefore they have not applied customary 
international law directly, though they have sometimes shown an inclination 
to apply treaties “ as do American * though not British courts “* other than 
prize courts.*’? It is not believed that the continental European system is 
contrary to international law, though it throws an additional burden upon 
the legislature and the executive to see that the positive law applicable by 
courts adequately provides for the meeting of international responsibilities. 
Doubtless, however, the rule of the American Institute is gaining in ac- 
ceptance as indicated by its adoption in the recent constitutions of Germany 
and Austria.*® 

But though states are not obliged to incorporate international law as a 
whole into their municipal law, they are obliged to see that its provisions are 
respected, if not by judicial, then by legislative or executive enforcement. 
They must, in the words of Sir Henry Maine, ‘‘look upon its rules as a main 
part of the conditions on which a state is originally received into the family 
of civilized nations . . . and that a state which disclaims the authority 
of international law places itself outside the circle of civilized nations.” ” 
Practice has shown the operation of this sanction. States whose constitu- 
tions fail to provide for a proper observance of international law find them- 
selves unable to participate fully in the family of nations through lack of 


““Tnternational Law is at one and the same time both national and international: 
national in the sense that it is the law of the land and applicable as such to the decision of all 
questions involving its principles; international in the sense that it is the law of the society 
of nations, and applicable as such to all questions between and among the members of the 
society of nations involving its principles. (Barbuit’s Case, Cases tempore Talbot, p. 281; 
Triquet v. Bath, 3 Burrow, 1478; Heathfield vs. Chilton, 4 Burrow, 2015; The Paquete Habana, 
175 U. 8. 677, 700)”; American Foreign Policy, Carnegie Endowment for International 
Peace, Division of Intercourse and Education, Publication No. 17, p. 112. 

* Mansfield, J., in Triquet v. Bath, 3 Burr. 1478, (1764). 

“ Supra, n. 24. 

* United States Constitution, Art. VI, sec. 2; Ware v. Hylton, 3 Dall. 199, (1796). 

“ Walker v. Baird, L. R. (1892), A. C. 491; The Parlement Belge, L. R. (1879), 4 P. D. 129; 
Westlake, Collected Papers, p. 518; Wright, this JourNaAL, Vol. 10, pp. 720, 726, 729, 731. 

7 The Chile, L. R. (1914), p. 212; Picciotto, op. cit., pp. 42, 68. 

48 Supra, n. 25. 

*9 Maine, International Law, p. 37. 
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recognition or the imposition of extraordinary limitations upon independ- 
ence. Four circumstances under which such sanctions have operated may 
be noticed. 

International law does not require that each state live under a particular 
form of government, but it does require that each state maintain a definite 
authority to which foreign states may complain of violations of international 
law and from which they may expect satisfaction on the basis of that law 
alone.*° Thus governments not able to speak for the whole state or pre- 
senting slight prospects of stability are not recognized,®' while even recog- 
nized governments experience great difficulties in maintaining diplomatic 
relations if the representative authority proves incompetent to give satis- 
faction to demands based on international law. Such was the situation of 
the United States under the Articles of Confederation. ‘‘The treaties of 
the United States,’ wrote Hamilton in the Federalist, ‘‘under the present 
constitution, are liable to the infractions of thirteen different legislatures, 
and as many courts of final jurisdiction, acting under the authority of those 
legislatures. . . . Is it possible that foreign nations can either respect 
or confide in such a government?” * Even as late as 1892 the apparent 
inability of the Government at Washington to compel respect for treaty 
rights of Italians within the state of Louisiana caused the withdrawal of the 
Italian ambassador.* The usual custom of refraining from recognizing new 
governments until they exercise de facto control of the territory evidences 
the same principle.* 

A second requirement of international law is that the national constitution 
provide courts with a procedure calculated to afford substantial justice to 
aliens © and particularly prize courts for the trial of neutral prizes in case of 
belligerency.* The presence of such courts will not, it is true, prevent sub- 
sequent diplomatic protest in particular cases where justice is denied,*’ but 


5° Oppenheim, International Law, Vol. 1, sec. 341; Hyde, International Law, Vol. 1, p. 16; 
Wright, Control of American Foreign Relations, pp. 15-20. 

51 “The recognizing powers must respectively be satisfied that the new state gives sufficient 
promise of stability in its government. No power would willingly try to weave ties with a 
rope of sand.”’ Westlake, International Law, Vol. 1, p. 50. 

® Hamilton, The Federalist, No. 22, Ford. ed., p. 141. See also Farrand, op. cit., Vol. 1, 
pp. 426, 513. 

53 Moore, Digest, Vol. 6, pp. 837-841. 

% Acting Secretary of State Hill, 1900, Moore, Digest, Vol. 1, p. 138; Hyde, op. cit., Vol. 1, 
p. 67. 

5 Secretary of State Webster, 1842, Moore, Digest, Vol. 2, p. 5; Borchard, Diplomatic 
Protection of Citizens Abroad, 1915, pp. 213, 335; Hyde, op. cit., Vol. 1, p. 388 et seg., p. 464 
et seq.; Wright, Control of American Foreign Relations, pp. 14-15. 

5 Lord Mansfield, in Lindo v. Rodney, 2 Doug. 613, 616, (1781); Lord Stowell in The 
Recovery, 6 C. Rob. 348, (1807); “‘ British Commission on the Silesian Loan Controversy,” 
1753, Moore, Digest, Vol. 7, p. 603; Phillimore, International Law, Vol. 1, p. 55. 

57 Secretary of State Bayard, 1887, Moore, Digest, Vol. 6, p. 667; Borchard, op. cit., pp. 
197, 342; Wright, Control of American Foreign Relations, p. 18, n. 13. 
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states which fail to provide courts entitled to respect are subjected to con- 
tinual diplomatic intervention or to the establishment of extraterritorial 
courts by foreign states. In the Washington Conference of 1921, China 
sought to obtain the removal of extraterritorial courts and Turkey has been 
making a similar effort at the Lausanne conference. In both cases the re- 
quest has been denied, at least for the time, on the ground that in these 
countries national courts do not afford justice of a standard satisfactory to 
Western powers. In the case of China, a commission was established to 
report upon the actual condition of Chinese courts.** 

A third requirement of international law is that the national constitution 
respect standards of property and contract rights acceptable to the family 
of nations.*® Thus Article 27 of the Mexican constitution which appears to 
contemplate a nationalization of subsoil mineral rights without compensa- 
tion, though the Mexican courts have interpreted it as being non-retroactive, 
has been a leading reason for American refusal to recognize the Obregon 
government.®® So also the apparent repudiation of the institution of private 
property and of national contract obligations by the Soviet government of 
Russia has prevented recognition of that government. It is true that under 
the ‘“‘new economic policy” announced by Lenin in 1921, these novelties 
were to be abandoned but apparently the powers have not been convinced 
of the sincerity of this change of heart.®! 

A final international law requirement is acceptance by national constitu- 
tions of the established jurisdictional limits and exemptions. A constitution 
which asserted jurisdiction over portions of the high sea beyond the three 
mile limit would undoubtedly give grounds for international complaint. 
Thus foreign nations are undoubtedly entitled to protest seizures of their 
vessels on the high seas by American officials enforcing the Eighteenth 

58 See Conference on the Limitation of Armament, 67th Cong., 2nd Sess., Sen. Doc., No. 126, 
pp. 476, 514, 903; Hyde, this Journat, Vol. 16, p. 71. See also treaty between United 
States and China, 1903, Art. 15; Annex to treaty between United States and Siam, 1920 
providing for withdrawal of American extraterritorial jurisdiction in Siam (Treaty Series 
No. 655) and President McKinley’s message of December 5, 1899, on removal of extra- 
territorial jurisdiction in Japan. (Richardson, Messages, Vol. 10, p. 148). 

5° Borchard, op. cit., p. 179; Hyde, op. cit., Vol. 1, p. 468; Root, Proceedings of American 
Society of International Law, 1910, pp. 20-21. 

6° See note of acting Secretary of State Polk, December 13, 1918, Investigation of Mexican 
Affairs, 66th Cong., 2nd Sess., Sen. Doc. 285, Vol. 2, p. 3163; note of Secretary of State 
Hughes, June 7, 1921, Current History, Vol. 14, p. 711; Stuart, Latin America and the United 
States, 1922, pp. 121-124, 130; Woolsey, this JourNAL, Vol. 16, p. 67. 

6! See note of Secretary of State Colby, August 10, 1920, and of Secretary of State Hughes, 
March 25, 1921, Current History, Vol. 12, pp. 925-932, Vol. 14, pp. 189-190; Hyde, op. cit., 
Vol. 1, p. 73-74. The British Court of Appeals has held that the trade agreement of March 
16, 1921 with Krassin and the recognition of the Soviet government as the de facto govern- 
ment of Russia in April 1921 amounted in law to recognition of that government by Great 
Britain, retroactive to the date of the dispersal of the constitutional assembly of Russia by 
the Soviet government on December 13, 1917. (Luther v. Sagor, 37 Times L. R. 777, 
(1921).) 
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Amendment. Where a definite communication with the coast clearly 
indicates an intention to violate American law in American territory, 
seizures, even beyond the three mile limit may be justifiable, and this rule, 
stated by the federal courts, is now being acted upon by the federal officials. 

The usual exemptions from territorial jurisdiction must likewise be re- 
spected by national constitutions. Thus the United States has refrained 
from applying the provision of the Sixth Amendment, which guarantees 
compulsory process for obtaining witnesses to the accused in criminal] trials 
against resident diplomatic officers, although such officers have sometimes 
voluntarily given testimony.“ The ordinary immunity from search of 
diplomatic baggage has not been affected by the Eighteenth Amendment. 
A more difficult question has arisen in connection with the prohibition of 
intoxicating beverages on visiting foreign merchant vessels. It has been 
contended with much weight by foreign governments that such vessels are 
exempt under international law, at least with respect to that part of the 
ship’s stores intended for consumption of the crew. Since the law of France 
and other states requires the service of liquors in ships’ rations, the masters 
of such vessels in American ports would find themselves in an embarrassing 
dilemma if the Eighteenth Amendment were held to apply, as Attorney 
General Daugherty said it did, in his opinion of October 6, 1922. Should 
the contention of foreign nations prove a correct view of international law, 
doubtless the amendment will be interpreted accordingly. It can hardly 
be implied that the prohibitionists intended to violate international law, 
and exceptions in favor of the immunities of diplomatic officers and public 
vessels have already been read into the amendment.™ 

We may conclude that international law and constitutional law touch at 
many points. This does not mean, however, that they always agree. Their 
sources and sanctions are different, and, in fact, contacts of the two systems 
often fail to be observed unless they develop into conflicts. In such a case 
it is for the courts by interpretation, or the constitution making authority by 
amendment, to end them. While conflicts remain, national authorities are 
bound by the constitution and since international law relies in first instance 
upon enforcement by national authorities, it will suffer, but in the long run, 
as Pillet justly remarks, international law must be respected ‘‘on penalty of 
exposing the state to a responsibility which may paralyze its sovereignty and 
put obstacles to the reign of its national law.” © 


8 Wright, ‘The Prohibition Amendment and Internationa] Law,” Minnesota Law Review, 
Vol. 7, p. 3. 

* Moore, Digest, Vol. 4, pp. 643-645; Wright, Control of American Foreign Relations, p. 79; 
Minnesota Law Review, Vol. 7, p. 31. 

* Wright, Minnesota Law Review, Vol. 7, pp. 28-36. 

6 Pillet, Revue Générale de Droit International Public, Tome 5, p. 87. 


TORT AT INTERNATIONAL LAW 


By Jennincs C. WISE 
Member of the Bar of the District of Columbia 


It is not too much to say that the municipal law of every civilized state 
recognizes certain rights as belonging to every individual, including the 
right to property, the violation of which constitutes a tort. Municipal 
law also very generally recognizes certain duties as attached to every in- 
dividual the breach of which, coupled with consequent damages to another, 
is a tort. Thus, a tort is sometimes defined as a private or civil wrong or 
injury, and sometimes as the breach of a legal duty. 

Under the Civil Code of France the right of action in tort is very broad. 

“Tout fait queleonque de l’homme, qui cause 4 autrui un dommage, 


oblige celui par la faute duquel il est arrivé a le reparer.’’ (Section 
1382.) 


“Chacun est responsable du dommage qu’il a causé non seulement 
par son fait, mais encore par sa négligence ou par son imprudence.”’ 
(Section 1383.) 


And, says Blackstone: 


Wherever the common law gives a right or prohibits an injury, it 
also gives a remedy by action.! 

The very broad statement of Blackstone must be qualified, however, with 
respect to a certain class of wrongs which the individual may suffer, for that 
which is held to be a tort on the part of an individual, even when a ministerial 
officer, for which he is liable in damages, is held to become an “act of state”’ 
when approved and ratified by his government, for which the state is not 
liable at common law to be mulcted in damages.? 

Yet, it is apparent that whether or not the wrongful act be styled a tort 
or an act of state, since it is the same act the mere formality of official ratifica- 
tion and adoption by the state does not alter its consequences to the injured 
party, the state being in the exact position of a tort-feasor though it may 
be technically incorrect to speak of it as such. 

In Langford v. United States, in which the plaintiff sought to recover 
damages in the Court of Claims for the use and occupation of lands which the 
United States held by force, the court in denying the jurisdiction of the 
Court of Claims to award damages save those arising ex contractu, said: 

13 Bl. Com., Ch. VIII, p. 123. 


2 See Cooley, Torts, 376; 2 Ex. (England) 167. 
$101 U.S. 341. 
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Conceding that the title, or even the right to the possession of the 
premises, was in claimant, it would seem that the facts stated above 
show that the act of the United States in taking and holding that 
possession was an unequivocal tort, if the government can be capable 
of committing one, and that if the case were between individuals every 
implication of a contract would be repelled. 


This view of the court is important in that it shows that in the eyes of the 
law a sovereign may be guilty of an offense which is of the identical nature 
of a tort, even though the offense may not be properly styled a tort. 

The limitation of liability in tort to individuals was originally based upon 
the fiction that the king could do no wrong, a theory which upon the de- 
velopment of international intercourse was naturally enough retained in the 
system of international jurisprudence as the basis of immunity on the part 
of sovereign states from any legal liability to individuals for the consequences 
of their wrongful acts. But with the development of the conception of 
democracy, in which the government of a state is deemed to be the servant of 
the people rather than the people the vassals of a sovereign ruler, rigid 
adherence to the ancient fiction of the common law becomes more and more 
impracticable under any system of law, private as well as public. 

That the municipal law of the United States no longer deems that there 
is inherent to tort liability that which necessarily restricts it to individuals 
must appear from the fact that public corporations, such as towns and 
counties, have frequently been made liable in tort by statute, as for instance 
for injury resulting to private property at the hands of mobs. It would 
seem, therefore, that if a county by virtue of a state statute may commit a 
tort, one of the constituent states of the Union might do so under a con- 
stitutional provision to that effect, and that if the constituent states could 
be held to be capable of committing torts, that there is no reason why a 
confederation that is a sovereign state might not be held to be capable of 
committing a tort. 

Clearly, there is nothing organic in the nature of a tort that necessarily 
restricts liability in tort to an individual. For this reason the distinction 
which the municipal law continues to maintain between tort and act of state 
is at best an arbitrary, and in the light of political development, an illogical 
one, serving as it does the one purpose of relieving the state from legal 
liability for those acts for which the more enlightened states even now 
voluntarily hold themselves morally responsible to their nationals. 

But if this ancient distinction has become illogical in its relation to mu- 
nicipal law, how much more so is it with respect to the law of nations, based 
as is the system of international jurisprudence upon the fundamental con- 
ception of the responsibility of sovereign states to their sovereign associates. 
Since that system is utterly inconsistent with the fiction that the king can 
do no wrong, it must be apparent that the origin of the fiction necessarily 
antedated the crystallization of the customs and practices of sovereign states 
into a code of rules designed to regulate their conduct in their dealings with 
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each other. Yet this outworn fiction has been allowed to exercise such a 
potent influence upon the law of nations that the code of international 
jurisprudence does not embody the conception of liability in tort on the part 
of a sovereign state. As a result of the anomaly mentioned, even an en- 
lightened state like the United States not only declines to respond at law 
to its own nationals for damages for its wrongful acts, but affords no statu- 
tory remedy for the benefit of foreign nationals who as individuals may have 
suffered at its hands. Any redress which may be had by either must be 
received purely as a matter of political grace on the part of Congress. 

So, too, in England, until of late, although the unlawful seizure of neutral 
property on the high seas had long been declared to be a violation of inter- 
national law, the owner of such property in an effort to recover damages for 
the international wrong done him by a sovereign state, was compelled to 
go through the travesty of bringing an action in the British prize courts 
against the officers of the crown who made the seizure, which action only 
lay against them in their personal capacity. Failing to show that the naval 
commanders, or military agents of the crown, had exceeded their authority, 
and that the injuries complained of had resulted from their negligence, the 
owner could recover no damages. And this, because, under the British law, 
the king was deemed to be incapable of doing that which even the British 
courts held in construing international law had been done. 

The absurdity of this situation was such that in England, where the ancient 
fiction that the king could do no wrong had been originally incorporated in 
the common law, what had become presently little more than an outworn 
tradition had to be formally abandoned in obedience to the logic of inter- 
national jurisprudence. Thus, in the celebrated case of The Zamora,‘ 
the Privy Council of Great Britain has recently held that the crown, through 
its proper representatives, must respond to an action brought by a foreign 
national in the prize courts of Great Britain for damages arising out of an act 
of state wrongful at international law. But while this radical departure 
from the old tradition of the common law is to the everlasting credit of the 
British sense of equity and justice, it is not hinted in the decision in The 
Zamora that the liability of the crown is a liability in tort. Still, in England 
as elsewhere, the law is silent as to the theory upon which liability at in- 
ternational law is based in such cases, though obviously it is not enough for 
international law to say that for certain wrongs a sovereign must respond 
in damages. It remains for the British courts to go a step farther, or for 
the other enlightened states to pursue the lead already given by Great 
Britain. 

In all cases of civil injury the declared object of awarding damages is to 
give compensation for pecuniary loss; that is, to put the injured party in the 
same position, so far as money can do it, that he would have been in if the 
wrong had not been committed.® 


‘4 Lloyd’s Prize Cases, 62 (1916). 
’ See Robinson v. Harman, (England) Ex. 950; Griffin v. Colver, 16 N. Y. 489. 
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So, in actions of tort, the damages awarded should be an amount 
sufficient to indemnify the plaintiff for the loss he has suffered at the 


hands of the defendant.® 

When the goods are actually in transit when destroyed or injured, 
the value at the destination is the basis of recovery, rather than the 
value at the place of shipment, or even at the place of injury. Thus, 
in an action against a carrier for injury to the goods the basis of valua- 
tion is the value at the destination, without inquiry as to the place of 
injury or a possible market value there; and the same view has been 
taken where the goods were converted by a stranger while in transit.’ 


The foregoing rule as to the measure of damages in the case of tort, that is, 
compensation to the extent of full indemnity would seem to have been 
adopted already at international law in the case of wrongs committed by a 
sovereign state for which it voluntarily holds itself answerable, as will appear 
from two recent precedents. 

In July, 1917, the steamer Rijndam of Dutch registry, was taking on a 
cargo in New York harbor, the cargo, which included a quantity of wheat, 
being consigned to Rotterdam, Holland. While the vessel was loading the 
Espionage Act became law, placing the control of the exportation of various 
articles in the hands of the President who, by virtue of the authority vested 
in him, prohibited the exportation to Holland of wheat save in accordance 
with certain prescribed regulations. 

When an export license was applied for it was refused pending assurances 
that the wheat would not be reexported to Germany, or a similar quantity 
of foodstuffs released by Holland for export to Germany. Meantime the 
wheat began to spoil and required to be unloaded which necessitated the 
storage of other parts of the cargo temporarily in warehouses from which 
loss eventually resulted, and on March 20, 1918, the war necessities com- 
pelled the government to seize all Dutch shipping in the ports of the United 
States, including the Rijndam, under authority of the Urgent Deficiencies 
Bill or the Act of June 15, 1917, the Shipping Board being directed by the 
President to fully compensate the owners of the vessel and cargo in accord- 
ance with the principles of international law. The compensation eventually 
agreed upon was designed to fully indemnify the injured parties for all loss, 
including loss of profits, thereby placing them in as good a position as they 
would have been in had the wrong not been done them.® 

In the celebrated case of The Wilhelmina the British Government acted 
no less justly. 

The Wilhelmina was an American owned ship which sailed from New York 
for Hamburg, Germany, on January 22, 1915, laden with foodstuffs. Calling 
at Falmouth, England, on February 9, her cargo was detained. The owners 


® Sedgwick on Damages, Vol. I, Sec. 30, citing Baker v. Drake, 53 N. Y. 211, Am. Rep. 507. 

7 [bid., Vol. II, Sec. 247, and authorities cited, particularly Wallingford v. Kaiser, 84 N. 
E. 295, 191 N. Y. 392. 

8 See Second Report, U. 8. Shipping Board, p. 51. 
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of the cargo objected to its condemnation as prize on the ground that food- 
stuffs were not contraband of war. 

We are not concerned here with the question of whether or not the British 
Government had the right at international law to condemn the goods, since 
the British Government, for reasons sufficient to itself, undertook to com- 
pensate the owners for the loss which they sustained in consequence of the 
ship having been stopped and detained pending prize proceedings, just as 
if it had not the right to seize the goods. The principles upon which the 
measure of damages was determined were presumably, therefore, those 
which would have governed had the British Government admitted that the 
seizure of the vessel and the requisition of the cargo were unlawful. 

Pursuant to the undertakings of the British Government to respond to the 
owners in damages, on April 8, 1915, the Prime Minister of Great Britain 
presented the following proposal of settlement to the American Ambassador 
in London: 


His Majesty’s Government having undertaken to compensate the 
claimants by paying for the cargo seized on the basis of the loss of the 
profit the claimants would have made if the ship had proceeded in due 
course to Hamburg, and by indemnifying them for the delay caused to 
the ship so far as this delay has been due to the action of the British 
authorities, all proceedings in the prize court shall be stayed, on the 
understanding that His Majesty’s Government buy the cargo from the 
claimants on the above terms.® 


The foregoing offer was accepted by the owners, the sum paid upon the 
basis therein stated being assessed by a referee nominated jointly by the 
Ambassador of the United States of America and His Majesty’s principal 
Secretary of State for Foreign Affairs. 

Thus, it is seen that, although there is at international law as it now 
exists no liability in tort for the wrongful appropriation by a sovereign state 
of private property, the force of logic compelled two of the leading belliger- 
ents during the late war to voluntarily adopt in substance, if not in name, the 
principle of tort liability for their wrongful acts in order that the consequent 
damages might be equitably measured. 

The argument is anticipated that, since international law finds expression 
in the customs and practices of sovereign states, in view of the precedents 
cited, no need exists for the expression of a definite theory of liability on their 
part. It is to be observed, however, that it nowhere appears from these 
precedents that the sovereign states mentioned responded to the injured 
parties as a matter of legal and enforceable right on the part of the latter. 

There is a marked distinction between a sovereign state responding in 
damages to an individual as a matter of grace, and responding in damages 


® Diplomatic Correspondence between the United States and Belligerent Governments 
Relating to Neutral Rights and Commerce, Special Supplement to the AMERICAN JOURNAL 
OF INTERNATIONAL Law, Vol. 9, July, 1915. 
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as a matter of legal obligation, the practical importance of which will appear 
from a consideration of the wrong which was done in the cases mentioned, 
despite the fact that equitable settlements were in fact made in those cases. 

For instance, it is not only a well established rule of international law 
that the act of a belligerent in seizing neutral property on the high seas and 
appropriating it to its use is an unlawful act, and a violation of neutral rights 
for which the wrong-doer is answerable, but that, before an individual is 
justified in seeking the diplomatic intervention of his government for the 
purpose of redressing a wrong suffered by him at the hands of a sovereign 
state, he should first exhaust the remedies afforded by the courts of the 
wrong-doer. But unless the wrong-doer provide a remedy which may be 
had in its own courts it is an absurdity to say that a foreign national must 
exhaust the remedies to be had therein. Therefore, since there was no 
enforceable remedy to be had in the courts, after great expense of time and 
money on the part of the claimants, the sovereign respondents might have 
elected to make of these claims international claims to be settled only by 
diplomacy with the sovereign states claiming the allegiance of the injured 
parties. 

Tere it may be said that, where there is no remedy to be had in the courts 
of the sovereign offender, international law necessarily fails to achieve one 
of its primary and most useful objects, for, the instant an individual claim 
for redress becomes the subject of diplomatic intervention, it at once assumes 
an international aspect, every claim of such a nature possessing the germ of 
discord and conflict. Furthermore, in any dispute it is seldom the case that 
one state is all right, and the other all wrong with respect to the general sub- 
ject matter. This being true, the result to the individual claimant is fre- 
quently most unsatisfactory since his individual right is more apt than not 
to become hopelessly involved with set-offs and counter-claims arising out 
of related matters, but matters with which the injured individual is in no 
wise concerned. Indeed, it is more than likely that the rights of the in- 
dividual eventually will be sacrificed to the ends of political expediency, each 
experience of this kind inevitably serving but to impair the popular respect 
for international law by destroying the patience of individual litigants with 
a system of law which has more regard for the ends of diplomacy than for 
private rights. 

On the other hand, if by the express embodiment in the code of interna- 
tional law of the principle of tort liability on the part of sovereign states, 
individuals should be rendered free in all instances to seek their remedy in 
the courts of the sovereign tort-feasor, that liberty of action on the part of 
individuals would undoubtedly exercise a deterrent effect upon wrongful 
actions by sovereign states, since the latter could not hope to escape the con- 
sequences of tortious acts by involving the individual claim for redress in 
an endless diplomatic dispute. 

At municipal law the same act may constitute both a public offense or a 
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crime against the state, and a private wrong or a tort against an individual, 
as for instance, where private property is appropriated. 

One of the essential or fundamental rights of a state flowing from terri- 
torial sovereignty is that of jurisdiction over all things and persons within 
its territory, and its merchant vessels on the high seas, including all persons 
and things thereon. An act that denies to a state its right of jurisdiction 
over its merchant vessels on the high seas and the goods thereon, such as the 
unlawful seizure of those vessels and the requisition of their cargoes, is a 
violation of the sovereign right of that state. Such an act, being a public 
offense, is analogous to a crime. 

So, too, just as a citizen or subject of a state has property rights under the 
common and civil law, he has property rights at international law, the in- 
vasion of which by a sovereign state is a wrong in substance no more nor 
less than a tort for which international precedents have already applied the 
remedy known to the municipal law in cases of tort. 

In view of what has been said it would appear that the omission of the 
principle of liability in tort at international law on the part of a sovereign 
state is not only illogical and anomalous, but positively disadvantageous. 
Therefore, in order to correct what appears to be a glaring fault in the 
established system, it is here suggested that some such express amendment 
to the existing law as the following might well be incorporated in the next 
Hague convention: 

Hereafter each state that is a party to this convention shall hold 
itself liable in its own courts for the consequences of such wrongs as it 
may do the nationals of the other signatory parties, in accordance with 
the principles of liability in tort known to the municipal law of the 
offending state. 


Since such an amendment would only serve to make international law 
equally as logical and consistent as the various systems of municipal law 
known to the sisterhood of nations, what valid reason can there be why an 
offense should not be held to possess the same dual aspect at international 
law that it possesses at municipal law? 

This inquiry is not one of mere academic interest. An amendment to 
international law that would render justice to the individual more certain 
and expeditious, thereby enhancing the respect in which the law of nations 
is popularly held; that would remove from the jurisdiction of diplomacy the 
cause of many international vexations and misunderstandings; that would 
not only make the whole system of international law more logical and simple, 
and consequently more workable, is indeed a matter deserving of the most 
thoughtful consideration on the part of international jurists. It will hardly 
be denied that the results mentioned are worthy of any effort that may be 
required for their attainment. 


RUSSIA IN THE FAR EAST 


By Baron S. A. Korrr 


Professor of Political Science and History, School of Foreign Service, Georgetown 
University. 


I. PENETRATION INTO SIBERIA 


Slow, but very steady, was the advance of Russia into Siberia. For 
centuries did the Russians move onward, gradually driving back, conquering 
or assimilating the Mongolian aborigines. For a very long time Siberia 
seemed only a vast wilderness and a happy hunting ground for the fur trader 
and trapper. Later, and mainly on account of its great distance from 
European Russia, the Siberian country was used by the Tsars for purposes 
of penal colonization. Thus, there grew up that sad reputation, which clung 
to Siberia for many generations, of a bleak land of exile, where human suf- 
fering attained its very limit. The famous book of George Kennan, Siberia 
and the Exile System, helped much to popularize these ideas, bringing home 
to the outside world the worst sides of the former autocratic régime of Russia. 

Yet this conception of Siberia is a very wrong one. Behind and around 
the penal settlements there developed a most healthy colonization by some 
of the best types of Russian Slavs. The peasant of European Russia was 
attracted by the fertile soil and agricultural resources and possibilities of 
Siberia and by the relative individual independence of his political and social 
life there; so he willingly migrated eastward, taking possession of the best 
land and forests he could find. But very naturally, such a pioneer move- 
ment called forth the selection of the best type of individuals, the most en- 
terprising, most energetic and intellectually alert citizens, who thus soon 
constituted in Siberia a very progressive and flourishing population of set- 
tlers. Then too, political exiles were nearly always the pick of the Russian 
educated classes, carrying away with them into the wilderness such an 
amount of intellectual energy that, toward the end of the nineteenth cen- 
tury, many Siberian provinces could boast of having the best intellectually 
developed elements of the Russian nation. It is important to note in this 
respect that racially the Siberian settlers belonged all, or nearly all, to the 
purely Russian stock; only among the political exiles do we find a small 
percentage of Poles and of other nationalities, sent out after the Polish in- 
surrections of 1831 and 1863. The Mongolian, Tartar and Finnish aborig- 
ines were and remained mostly nomads, of a low type of culture, and never 
succeeded in influencing the Russian colonists either culturally or politically. 

The hardships of life in Siberia quickly taught the local population self- 
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reliance and self-confidence, strengthening the individual will and character, 
adding, in other words, just those traits that were conspicuously lacking 
among the Russians in the West. Since the Siberian territory was so un- 
usually spacious, there always remained sufficient room for further expansion. 
The local population, outside the penal colonies, could move about freely 
in all directions, choosing the best location and richest land for their farms. 
There was no land-lordism nor any local aristocracy to hamper their move- 
ments or restrict their freehold. The government administration for many 
reasons was not interfering much with their individual life, tolerating thus 
the establishment and development of the fundamental principles of local 
autonomy and self-government. All this naturally tended to create a re- 
markably prosperous, but also individualistic and liberty-loving, type of 
citizen, which soon crystallized into a very independent class of people, 
thoroughly Russian in their culture and way of thinking, yet Siberian in 
their self-reliance and love of their homes and of their personal freedom. 

Finally, one must mention the fabulous natural wealth and resources of 
Siberia, superior in some respects to the American and Canadian West of 
the former pioneer days. On the Siberian plains there grows the finest 
wheat and barley of the world. The virgin Siberian prairies are wonderfully 
suited for cattle grazing; in some places in addition there have been started 
extensive cultures of alfalfa. Some of the Siberian districts have vast forests, 
with splendid timber, still untouched by human hand. The Altai mountain 
range is well known for its mineral wealth, including most of the precious 
metals, and gold is found in many of the eastern river deposits. 

Across the whole country there flow numerous navigable streams, forming 
easy and natural ways of communication between the different parts of the 
Siberian provinces. There is unfortunately one great impediment in this 
respect, namely, most of these rivers run from south to north. Conse- 
quently, for a long time Siberia was in great need of lines of communication 
going west-east, and this need forcibly and materially handicapped the nor- 
mal commercial development of the country. This urgent necessity was 
ultimately met by the construction of the Great Siberian Railway, which 
gave Siberia a most important outlet to European Russia in the West and 
the Pacific Ocean in the East. The significance of this new channel of com- 
munications and the réle it was bound to play can be judged by the stupen- 
dous development of the Siberian economical resources that took place from 
the very first days the cross-country railway was opened for commercial 
traffic. 

“Siberia,” or the vast Asiatic possessions of Russia, lying east of the Ural 
Mountains, is really composed of two very different parts, first, the endless 
plains which lie between the Urals and the Lake Baikal, and, secondly, the 
Far Eastern provinces, located east of the Baikal. These two sections are 
divergent in more ways than one; they differ topographically, economically, 
socially and even politically, and are bound to constitute in the future 
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separate political units. The Western provinces are, and always will 
remain, overwhelmingly agricultural, wheat-growing land, dotted here 
and there with magnificent timber. But in turn, they are divided into two 
groups of provinces, one northern one, the other one southern, without much 
contrast between them. The four Northern provinces, Tobolsk, Tomsk, 
Yeniseisk and Irkutsk, constitute “Siberia proper” and are at present the 
best developed section, with a steady rural population of thrifty and pros- 
perous Russian colonists. The Southern provinces, or ‘‘Steppe country,” 
Semipalatinsk, Semiretchinsk and Akmolinsk, though possessing also tre- 
mendous natural resources, are much less mature, mostly on account of the 
lack of railway communications, since the Central Siberian Railway has not 
enough southern branches to satisfy their growing needs. All these prov- 
inces, in the north as well as in the south, are colonized by purely Russian 
stock, with very few and insignificant exceptions, and are predominantly 
farmers, while the penal colonization is numerically small among them. 
The nomad aborigines are disappearing very fast and those of them who 
succeed in settling down acquire, without any difficulty, the Russian culture 
and modes of social and political life. In most places they were permitted 
to retain their local tribal organizations, and the most conspicuous among 
them are the Kirgiz tribes, who stand far above the other nomads in culture 
and political maturity. 

The colonization of the second or eastern part of Siberia proceeded from 
the beginning on very different lines, first, for purely topographical reasons, 
and secondly, because of the distance that separated this section of the 
country from European Russia, intensified by the long continuance of utter 
lack of communication with the outside world. It is in these regions that 
we find concentrated the mineral wealth of Siberia and it was here in the 
mine fields that the Tsar’s government settled many of the penal and political 
exiles; they were to work the mines and live as far away from Russia as 
possible. Very naturally these settlements developed on quite different 
social and political lines from the agricultural colonies of the Western Sibe- 
rian provinces; their economic conditions of life were also quite distinct from 
the West. The steady eastward movement of the Russians brought them 
finally out to the Pacific and there they soon formed a commercial fringe of 
settlements along that coast, of an entirely divergent character from the 
rest of Siberia. 

The process of colonization of Eastern Siberia reminds one very much of 
the development of the American Pacific coast, when for a long time Cali- 
fornia was separated from the Middle West and Eastern States by the wil- 
derness of the Rocky Mountains. In many other ways, too, the American 
movement westward developed on similar lines to those of Russia in Siberia, 
except that in the United States these processes of pioneer expansion had 
always a much more intense and potent character than the similar processes 
of Russian colonization of her Eastern Siberian frontiers. One of the more 
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important causes that constantly hampered the Russian colonization move- 
ment, as compared with America, was her inefficient autocratic form of 
government. Another reason for her lagging behind was the presence in 
Eastern Siberia of the penal colonies, which naturally could not take a full 
share in the economic development of the country. 

Eastern Siberia is composed of four provinces and two separate districts, 
the Transbaikal, Amur, Maritime and Yakutsk provinces and the Kam- 
chatka and Sakhalin districts. ‘The Transbaikal province is rich in minerals 
and has a numerous Cossack and Buriat population, racially in many cases 
intermixed, as well as many of the penal settlements. The Maritime prov- 
ince, with Vladivostok as its capital, is on the contrary overwhelmingly 
commercial; it is the Russian California. Yakutsk and the vast territory 
of the Kamchatka Peninsula are yet very sparsely populated, though pos- 
sessing important natural resources, promising mines, splendid fisheries 
and a huge supply of fur-bearing animals. The Island of Sakhalin is also 
rich in mines, coal and timber. The southern half of the island was lost 
to Russia, by the terms of the Portsmouth Peace Treaty, which ceded it to 
Japan. At present the Japanese have taken possession of the northern 
half of the island as well. 

In considering the history of Siberian colonization one comes to the follow- 
ing conclusions: First, that Siberia, taken as a whole, has an exceptionally 
potential economic future, on account of its tremendous natural wealth. 
It is a land of great promise, marvelously rich, though hardly yet exploited 
to the limit of its possibilities. Secondly, Siberia consists of two very dif- 
ferent parts, which are bound to constitute two distinct political units. 
On the one hand, there are the Western and Southern provinces, over- 
whelmingly agricultural, with a population of thrifty peasant farmers, an 
extremely individualistic, self-reliant and liberty-loving people, and in the 
main, with distinctly conservative leanings. These settlers own their land 
and are very jealous of their freehold, interested in local self-government, 
as long as the latter concerns their village or county, but not caring much 
for the outside world, as long as they can get a good profit from their agri- 
cultural products. The cooperative movement in all its forms is very strong 
among these Siberian peasants and has achieved remarkable economic and 
to some extent even political results. The Eastern or Far Eastern provinces, 
on the other hand, possess very different characteristics, commerce and 
industry visibly dominating. There exists, too, in these latter provinces a 
much stronger racial intercourse with non-Russian nationalities, which 
necessarily influenced the life and character of the Russian colonists. 

These important differences lead to a third weighty conclusion, the dif- 
ferent political status which these two sections of Siberia are bound to main- 
tain in the future Russian commonwealth. Whereas Western Siberia will 
be perfectly content with firmly established local self-government (for 
instance, some form of well developed zemstvo organization), provided 
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economic and financial independence from the center would be efficiently 
guaranteed, the Eastern section will demand much more and will surely 
endeavor to curtail the powers of the central government to a possible 
minimum. 

The population of Siberia can be roughly divided into the following groups. 
The main body of inhabitants all over the country, constituting the vast 
numerical majority, are everywhere, except in the extreme East, farmer- 
settlers of the peasant class of purely Russian racial stock. Not much 
differing from them are the Cossacks, settled in the Siberian provinces by 
government order and constituting autonomous, self-governing units, with 
a semi-military organization of theirown. The Transbaikal and Amur Cos- 
sacks, however, are very much racially intermixed with the local aborigines 
of Mongolian origin. The West-Siberian Cossacks succeeded in preserving 
much better racial purity. Then there are the numerous penal and political 
colonies, many of them thriving and thrifty. The religious dissenters among 
them are exceptionally wealthy and prosperous, constituting probably the 
best type of the Siberian population. Canada has some such colonies, 
though less numerous and less prosperous than the Siberian nonconformists. 

Scattered among all these Russian colonies live the Mongolian nomads 
and aborigines, governed by their own chiefs and tribesmen, but under the 
control of Russian authorities. In Western Siberia they live quite sepa- 
rately from the Russian population; in the Eastern provinces they freely 
intermingle. Further, there is the commercial class in the towns and cities, 
a trading bourgeoisie, an intelligentzia or numerically small educated class, 
possessing all the characteristic traits of the town population in general, but 
very independent and self-reliant in its tastes and ideas. Finally, in all the 
larger Russian settlements there is to be found and in always increasing 
numbers a scattered mass of Chinese and Mongolians, coming into Siberia 
from across the frontier, sometimes temporarily, for commercial purposes, 
but only too often with the intention of permanently establishing themselves 
as local citizens. 

The great differences mentioned between Western and Eastern Siberia 
are of modern origin, but constantly increase in potential force, as time goes 
on. In former days they did not influence the development of the Russian 
Empire, nor the policies of its government. The latter did not care about 
them, often trying to frustrate or stop them, though without much success 
on the whole. Their natural tendencies described above proved to be 
stronger and of greater vitality than St. Petersburg ever suspected. In the 
future they are bound to play a decisive réle in the process of shaping the 
fate of the Russian commonwealth. 


II. RELATIONS WITH CHINA 


In the process of Siberian colonization Russia came very soon and nat- 
urally into contact with China. In the early stages, as long as the Russian 
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settlers still kept west of the Baikal, relations with China were very cordial, 
but rather abstract. Once in a while we hear of a Russian religious mis- 
sion going to China, or of the appointment of a consul or agent, intended to 
look after the mutual trade interests, the chief article of import from China 
always having been Chinese tea. This peaceful period lasted approxi- 
mately till the middle of the nineteenth century,' when unexpectedly the 
whole situation entirely altered. 

The great change was called forth by two new and important factors. 
First, Russia began to push energetically forward, invading and colonizing 
the regions on the left bank of the Amur River; and secondly, other Euro- 
pean powers started a lively competition for getting control of the Chinese 
markets and in their mutual rivalry betrampled the most sacred rights of 
sovereignty and independence of the Middle Kingdom. Russia unfortu- 
nately played no small réle in this diplomatic game, which finally led to her 
own undoing. 

Up to the fifties, we can find many private and official attempts on the 
part of Russians to penetrate into the Far Eastern wilderness, but mostly 
without any lasting results. There was no system in these expeditions and 
all of them failed to establish any permanent cultural influence. They could 
conquer, but could not colonize nor civilize. They subdued the natives, 
without being able to enlighten them. The situation changed only in the 
middle of the nineteenth century. At that time Russia sent consecutive 
military and diplomatic missions to China, wresting from the latter some 
important privileges. Several treaties were signed, granting Russia most 
valuable advantages. 

Russia first signed a treaty of commerce, in order to protect her trade 
along the Chinese border, but especially concerning the Mongolian caravan 
routes and the recognition of freedom for herself from all custom duties.” 
The importance of this treaty lies in the fact that it formed the basis of the 
claims of Russia during the following decades. The enumeration of priv- 
ileges, for instance, found in the agreement of 1851, was constantly referred 
to later on by the different Russian diplomatic agents and representatives. 

Secondly, in 1858, when the Russian penetration and colonization along 
the northern banks of the Amur River had already taken definite form, the 
two countries signed a new treaty of friendship, delineating the frontier 


1 Typical for this period was the Russo-Chinese treaty of Kiakhta, signed October 21, 
1727, which formed for more than a century the basis of the mutual relations between these 
two countries. The text of this treaty can be found in the collection of Sir Edw. Hertslet, 
Treaties, etc. between Great Britain and China; and between China and Foreign Powers, (London, 
1908) vol. I; or in the official publication of the Russian Ministry of Foreign Affairs, Recueil 
des Traités (Sbornik Traktatof) (St. Petersburg, 1902), vol. I. An impartial and detailed 
history of the early Russian expansion eastward can be found in the volume of F. A. Golder, 
Russian Expansion on the Pacific (Cleveland, 1914). 

? This is the agreement, known as the Kouldja Treaty of July 25,1851. Cf. Hertslet, 
op. cit., vol. I, p. 305; and Sbornik, vol. I, no. 32, p. 242. 
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regions and proclaiming Russian sovereignty to the north of that stream.’ 
In other words, from that day on Russia was firmly established in the Far 
Eastern provinces, China having lost all her juridical claims to the terri- 
tories lying north of the Amur. A few weeks later the Russian commercial 
privileges were restated and expanded to the whole of China, in an agree- 
ment signed at Tientsin.* Russia could hence trade in any open port of 
China, not restricting herself as previously to frontier places. She could 
send envoys to Peking, appoint consuls in the open ports and detach vessels 
of war to protect them. Special mention was also made of the interests of 
the Russian religious missions in China. 

Not content with this achievement, Russia persuaded China to sign a 
new agreement two years later, once more enumerating the privileges of the 
Russian agents and merchants, as well as the advantages secured for Russian 
trade and the extraterritorial jurisdiction,’ somewhat extending them and 
interpreting the granted privileges in Russia’s favor. 

These treaties with China which have been enumerated had three im- 
portant consequences for Russia. First, as was pointed out above, they 
finally and juridically established the sovereignty of Russia in the new 
settled provinces north of the Amur River and as far east as the Pacific. 
Russia thus reached her geographic eastern boundaries and found an outlet 
to the sea. Secondly, these treaties fundamentally changed the character 
of the mutual relations of the two countries. Russia was gradually becom- 
ing much more aggressive towards China, unhesitatingly, but selfishly pursu- 
ing two main objects in her new Far Eastern policy, viz., the colonization 
of the Amur and Maritime provinces and the securing of the North China 
markets for the benefit of the Russian trade. 

In both cases she was for the time being completely successful. The 
colonization and development of these new Far Eastern provinces were 
progressing by leaps and bounds. Previously, the settlements east of the 
Lake Baikal were looked upon by the Russian Government exclusively as 
penal colonies, among which the political exiles played a dominant rdle; 
now, quite another element of settlers began to move onward, exploring, 
colonizing and consolidating the regions along the Amur and further north- 
east. These Russian colonists soon became thoroughly convinced of the 
tremendous economic potentialities of this country, as well as of the wealth 
of its natural resources and of the advantages which they could derive from 
the exploitation of the North China markets. In other words, it suddenly 


’ Treaty of Aighoun, May 16, 1858; cf. Hertslet, op. cit., p. 310; Sbornik, no. 33, p. 247. 
The demarcation of the Mongolian boundaries was agreed upon by a special conference in 
1864; cf. Hertslet, op. cit., p. 329. 

* June 13, 1858; cf. Hertslet, op. cit., p. 311; Sbornik, no. 34, p. 249. 

5 Treaty of Peking, November 14, 1860; cf. Hertslet, op. cit., p. 318; Sbornik, no. 35, p. 
255. Hertslet also publishes the text of a revised convention for land trade, signed in Pe- 
king, April 27, 1869, which is not mentiored in the Russian Sbornik; this convention restates 
the privileges of the Russian trade in China and reaffirms all the advantages granted to the 
Russian merchants. 
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dawned upon the Russians, what the opening up of the Far East might mean 
for the future of Siberia and for the whole of the Russian commerce. The 
penal and political colonization of the eastern wilderness was thus soon 
transformed into a pioneer movement, which was bound to mean a new 
epoch for Siberia and her inhabitants. 

In order to further consolidate the colonization of the Amur province, 
the Russian Government continued settling there groups of Cossack families, 
who were expected to provide for the military defense of the frontiersmen. 

The climax of these processes of colonization was attained, just as in the 
case of California, when the Russians reached the Pacific coast and founded 
the city of Vladivostok. This was the final link of the Russian Empire, 
connecting European Russia through Siberia and the Far East to the Pacific 
coast. In order to help the pioneers to take possession of the coast, the 
Russian Government sent out warships for the further exploration of the 
Eastern Pacific and for the protection of the young colonies there; and naval 
commanders were duly instructed to hoist the Russian flag in the most 
suitable harbors along the coast, thus establishing and supporting the claims 
of sovereignty of the Russian Empire. 

The offensive character of the Russian policy toward China described 
above can be explained by its chief object of securing the North China 
markets for the Russian merchants. It coincided exactly with the aggres- 
siveness of the Western powers in the South, but with this evident difference, 
that Russian aggression, as proved conclusively by the contents of the cited 
treaties, had mainly the so-called ‘‘Land Trade” in view, and, moreover, 
concerned provinces and districts of relatively little interest to China. 
Both Mongclia and northern Manchuria were only sparsely populated, 
mostly by backward Mongolian tribes, far distant from the center and un- 
important from the political point of view, whereas the European invasion 
took place in the very heart of China, making use of her great weakness 
during and after the unhappy Tai-Ping rebellion and taking advantage in 
the political field by undermining the principles of Chinese sovereignty. 

Thus can be explained the seemingly strange fact, that in some cases Pe- 
king was quite ready to cooperate with St. Petersburg in the development of 
the Northern provinces by Russians, because, first, the Chinese realized the 
advantages which could accrue to their country from the successful opening 
up of these new regions, and secondly, they hoped to find, and several times 
did find, support in Russia against the «ther powers. In other words, the 
Peking Government was at times during that period a willing victim of 
Russia’s Far Eastern expansion and was lending a friendly hand to the 
further unfolding of the Chinese relations with the Empire of the Tsars. 
For the time being a certain equilibrium was established in the mutual re- 
lations of these two neighboring empires, Russia intent on the consolidation 
of her colonization along the Amur River, China content with the increasing 
trade on the Russian frontier. 

In 1881 a new treaty was signed by Russia and China under the pretext 
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of the former country returning to the latter the province of Ili, which the 
Russians had occupied since 1871, but securing for Russia an indemnity of 
nine million gold rubles. This however was a blind, back of which we find 
important privileges once more reaffirmed to Russia’s advantage. Namely, 
again they concerned the questions of land trade, the trade routes, consu- 
lates, custom tariffs, etc., enumerated in detail in a separate understanding 
(called Réglement), attached to this treaty. Thus matters stood for fifteen 
years, when much more serious troubles started for distracted China and 
when a new and formidable competitor appeared in the Far East in the 
person of Japan. 

Meanwhile, Russia, having by this time achieved a marked success in her 
colonization of the newly acquired provinces, began to turn her attention 
much farther South, namely, toward Manchuria proper and the Kingdom 
of Korea. Already in the eighties there had arisen a certain friction con- 
cerning Korea, England having occupied but later evacuated the Islands of 
Port Hamilton, and Russia having increased her influence at the court of 
Seoul. Worse was to come, however, after the defeat of China in 1895. The 
intention of victorious Japan was to establish permanently her control over 
Korea, which was hence entirely and forever lost to China, and it was here, 
in Korea, that the first clash came between Japan and Russia. 

By the Treaty of Peace of Shimonoseki,’ China was forced to cede to 
Japan the Liaotung peninsula, with the splendid fortress of Port Arthur, 
and was made to pay a heavy indemnity, with no money in her treasury to 
meet this obligation. And it was that moment of hopeless weakness that 
the European powers chose to take final hold of the Chinese markets. It 
was to be accomplished by loaning China money, with which she could pay 
her indemnity to Japan, and by forcing the latter to disgorge some of her 
territorial acquisitions, namely, Liaotung and Port Arthur. 

The first hint of this new policy came from China’s most trusted counselor, 
Sir Robert Hart, who informed the Peking Government that England, for 
certain considerations, was willing to float a loan which would enable China 
to pay the Japanese indemnity. Considering the straits in which the Pe- 
king Government was laboring at the time, it was welcome news forit. But 
as soon as the rumors of such an offer spread abroad, the other powers nat- 
urally endeavored to do the same thing. Russia, backed by France, also 
volunteered a loan, which China, after some hesitation, also accepted. 
Germany followed, and so the ball was started rolling, enslaving China to 
the European governments by this subtle means of financial assistance. 


* Treaty of St. Petersburg of February 24, 1881; cf. Hertslet, op. cit., p. 340; Sbornik, no. 
36, p. 264. The history of the transactions preceding the signature of the Treaty of 1881 
is given in detail by H. Cordier, Histoire des relations de la Chine (Paris, 1902), Vol. II, ch. 
ix-xii. 

’ English translation in J. V. A. MacMurray, Treaties and Agreements with and concerning 
China, 1894-1919 (New York, 1921), Vol. I, p. 18. 
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All the loans were to be covered by the income derived from Chinese customs, 
taxes on salt and the Likin tax. 

Having accomplished this, the European governments realized that the 
consequent exploitation of the Chinese markets could progress favorably 
only on condition of building up the necessary lines of transportation. Thus, 
there started a feverish activity for acquiring railroad concessions and using 
them for political purposes as well.® 

At that time there stood at the head of the Chinese Government a careful 
and far-sighted statesman, who realized very well the predicament of his 
poor country and that it could not do without the support of a friendly 
European power. Accordingly, Li Hung-Chang chose Russia for this rdle; 
and during his whole career of government leadership he tried to base his 
policy on Russian friendship and support, bringing upon himself accusa- 
tions of all sorts of crimes and immorality, none of which were ever proved. 
This friendly policy of Li toward Russia became evident even during the 
Shimonoseki transactions. Returning to Peking, after having signed the 
Treaty of Peace with Japan, he at once started conversations with the Rus- 
sian representatives relating to concerted action in their mutual foreign 
policy and promising Russia new advantages in Eastern Siberia. 

His Peking conversations soon became noised abroad, creating a great 
sensation. Local newspapers, the North China Herald among others, got 
hold of these rumors and published, in October, 1896, an account of a sup- 
posed secret agreement, subsequently known as the Cassini Convention, 
bearing the name of the Russian Minister to Peking, Count Cassini.” Asa 
matter of fact no such convention ever existed. The Peking conversations 
of Li with Cassini were only a part, and probably the least important one, 
of the secret diplomatic intercourse between Russia and China; much more 
momentous transactions took place in St. Petersburg and Berlin, during 
the voyage of Li Hung-Chang abroad, in the preceding winter and spring. 
The newspaper text, on the whole, seems to be a vague and confusing com- 
bination of the gist of several agreements, the bank and railway concessions 
and partly the alliance of May, 1896, all of them concluded during the 
months of Li’s travels in Europe. 

He had been commissioned by his government to go to Russia and rep- 
resent China at the Tsar’s coronation. In consequence, foreseeing the 
necessity of an amicable understanding with Russia, Li carefully paved his 
way in the political situation. He knew that Russia was just then turning 
over a leaf in her Far Eastern policy. He realized that the period of Rus- 

® The enumeration and details of these loan agreements, 1894-1896, can be found in 
MacMurray, op. cit., Vol. I; cf. also W. W. Willoughby, Foreign Rights and Interests in 
China (Baltimore, 1920). 

* Cf. MacMurray, op. cit., and Willoughby, op. cit. 

It is often quoted by historians and politicians, though H. Cordier in his Histoire des 
relations de la Chine, has long ago pointed out the vagueness and incoherence of the news- 
paper text. 
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sian colonization was now shifting into a policy of expansion, and he cleverly 
made preparations to meet Russia half way and cooperate with her, making 
certain concessions to her and staying her impossible demands, but all with 
the one main purpose in mind of finding in Russia an ally capable of assisting 
him in warding off the aggression of the other powers, whom Li, as has been 
said, feared much more than his northern neighbor. As soon as Li reached 
St. Petersburg, diplomatic conversations with him were at once started by 
the Russian Government, pursuing three parallel objects, the securing of 
two concessions and a friendly alliance. 

In order to appreciate the political situation of those days, we must bear 
in mind the composition and policies of the government which Li found on 
his arrival in St. Petersburg. At the head of the Ministry of Finance during 
those days was a very strong and exceedingly energetic statesman, S. J. 
Witte, who had set his mind on the development of the Far Eastern markets 
of Russia, considering them to be a most profitable opening for the young 
Russian industry and a means of exploiting Siberia through the just com- 
pleted cross-country railroad. Witte thought, and very rightly so, that the 
outlet to the Pacific would be a tremendous stimulus for the commercial and 
industrial development of Siberia and prove of no small advantage even to 
the industries of European Russia. Having these objects in view, he en- 
deavored to get Li Hung-Chang to agree to grant Russia two concessions, 
one concerning a bank, the other relating to the construction of a railway 
across Manchuria. After some bickering on both sides these ends were 
attained. 

Witte then started, with the help of French bankers, a Russo-Chinese 
bank, with a capital of 11} million rubles and 5 million taels. The president 
was to be a Chinese figurehead, but the active managers were Russians, 
working under the direction of Witte." This bank was meant to carry out 
Witte’s policy of peaceful penetration of Northern China, exploit the Man- 
churian market and establish the Russian political influence in the Far East. 
But it was also meant to finance Witte’s plans of railroad construction. 
The Siberian main line had just reached the Baikal Lake and now was to be 
continued farther, following the northern bend of the Amur River. Witte 
had conceived the plan of leasing from China a strip of territory across Man- 
churia in order to construct the Siberian railroad in a straight line to Vladi- 
vostok instead of building it along the northern curve of the Amur. It 
shortened the railroad considerably, but at the same time gave the Russians 
a firm grip on the Manchurian market. From the middle of Northern 
Manchuria Witte planned to build another line south to Port Arthur, with 
a branch south-westward to Shanhaikwan, securing for Russia in addition 
to the Manchurian market, a second outlet to the Pacific. 

It was an elaborate and clever program, intended to establish an exten- 
sive system of peaceful penetration. Unfortunately, the peaceful aims of 


“1 August-September, 1896. Cf. MacMurray, op. cit., vol. I, p. 74. 
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Witte were later on overshadowed by militaristic and imperialistic designs 
of other Russian ministers. It is a very usual case, when the military ele- 
ments are tempted to get control of the foreign expansion policy of a govern- 
ment. 

The second agreement, concerning the described plans of railroad con- 
struction, was finally signed on September 8, 1896, and curiously enough in 
Berlin. There is good reason to believe that Witte’s policy toward China 
was not only well known in Germany but that much of its inspiration came 
from Berlin. Germany then was playing a sure game, realizing very well 
Russia’s internal weakness; heads she won, tails Russia lost. The German 
Government was not averse to seeing Russia become entangled in the Far 
East. The more she was involved in the Chinese trouble, the less she was 
able to participate in European questions and support her Western ally, 
France. The latter country, on the contrary, was actuated by purely 
financial considerations in backing the Russian Far Eastern policy. The 
Paris bankers thought it was a good investment for French capital, and 
willingly loaned Witte the money necessary to start the bank and for the 
railway construction. 

The Russian Government, however, was not content to stop there. Si- 
multaneously with the transactions concerning the two concessions, the Rus- 
sians were conducting with Li purely political conversations as well during 
the spring of 1896, and in absolute secrecy convinced him of the necessity of 
signing a treaty of alliance, which was directed against China’s dreaded 
enemy, Japan.” 

It is interesting to note that in Article I Japanese expansion in Korea is 
also mentioned, parallel to any possible aggression on her part in China or 
Russia, as a casus foederis. The other articles describe in detail the possible 
military cooperation of the two contracting powers in case of a war with 
Japan. In Article IV is found a clear reference to the possibility of Russia 
building a railway across Manchuria, but with this difference: in May, 1896, 
Russia stipulated such a construction only in case of war, whereas in Sep- 
tember of the same year China agreed that Russia should build the line 
immediately in any case. 

Such were the three ominous agreements signed by Russia and China in 
the course of 1896. It speedily became evident, however, that Russia was 
even then not satisfied to remain where she was and started a further ex- 
pansion southward, trying to lay a hand on Korea too. Russian agents 
appeared in numbers at Seoul and Russian officers were appointed instructors 
in the Korean army. The Korean arsenal was placed under Russian super- 
vision, the Korean court consulted Russian advisers, and so forth. 

China at first looked favorably on such developments, evidently hoping 
that Russia would wrest Korea from the Japanese and later reestablish the 


12 Cf. MacMurray, ibid. 
8 Tbid., vol. 1, p. 81. 
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lost Chinese suzerainty. Japan, however, was in no way willing to forego 
her interests and advantages in Korea. She was seemingly ready to ac- 
knowledge Russia’s influence in the North, but on condition of a reciprocal 
recognition of her own position in the South. This, the Russian Government 
never understood, but pushed serenely southward, thus bringing upon them- 
selves a disastrous conflict with Japan. 

It was at that time that Witte’s original mistake became evident. He 
personally had in view exclusively a commercial policy of peaceful penetra- 
tion, using as means of expansion his Russo-Chinese Bank and the Chinese 
Eastern Railway. They were powerful agencies, no doubt, for the spreading 
of the Russian control in the Far East; they soon acquired a good reputation 
and helped to exploit the North China markets. But behind the com- 
mercial flag there cropped up political influences, which sooner or later were 
bound to thwart Witte’s plans and give them a much more militant character. 
Here lay the greatest possible danger for Russia. The more she became 
involved in the Manchurian enterprise, the stronger were the temptations 
to move farther and farther south, toward the warm sea, but also right into 
the path of a formidable rival. 

Instead of heeding the growing danger, the military and nationalistic 
elements of the Russian Government decided to take their chances in push- 
ing the Russian claims to the limit. They were not satisfied with Witte’s 
plan of acquiring another commercial outlet in the Pacific, but wanted in 
addition to get a military stronghold there as well. Proofs exist that the 
inspiration for building a fortified port on the Gulf of Pechili came again 
from Berlin.“ The Russian Government, however, willingly adopted the 
idea and secured a hold on Port Arthur and the Liaotung peninsula, which 
the European powers had forced Japan to return to China a very short time 
before. This, for Japan, meant insult added to injury. It must be said to 
Witte’s honor, however, that he at once realized the terrible danger of such 
an action and vigorously protested, but to no avail; the militarists and 
imperialists were already in control. 

In December, 1897, a Russian squadron, commanded by Admiral Doubas- 
soff, occupied Port Arthur. The Russian Chargé d’Affaires informed the 
Chinese Government that Russia had no intention of infringing the sover- 
eignty of China, but merely desired to protect her from the aggression 
of other powers. Russia promised to withdraw as soon as this danger dis- 
appeared. Germany soon followed, occupying under the same pretext 
Kiaochow; England took possession of Weihaiwei; and France seized 
Kuangchowwan. Thus, instead of saving China from outward aggression, 
Russia’s action proved to be the first step towards the dangerous foreign in- 


4 Cf. Herman Bernstein, The Willy-Nicky Correspondence (New York, 1917), and Isaac 
Don Levine, Letters from the Kaiser to the Tsar (New York, 1920). 

% Germany actually signed the agreement with China a few days earlier than Russia, 
March 6 and 27, respectively. 
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vasion of Chinese territory which humbled China’s prestige and encroached 
upon her rights of sovereignty. 

All of these cases of occupation took the legal form of “lease of territory,” 
very similar to the idea embodied in the Russian lease of the strip of land 
across Manchuria for the Siberian Railroad.’* Chinese sovereignty was 
nominally maintained and respected, but the local administration was given 
entirely into the hands of the occupying foreign powers. The convention 
for the lease of Port Arthur to Russia was signed in Peking on March 27, 
1898, and an additional agreement, defining the boundaries of the leased 
territory, on May 7, 1898. By this understanding, the sovereignty of China 
was explicitly recognized, as well as the allegiance of the Chinese subjects, 
but Russia acquired all governmental rights, being allowed to establish her 
own courts of law and administration and given practically a free hand 
there. A few weeks later (July 6, 1898), an agreement was signed concerning 
the building of the southern branch of the Russian railway. This was to 
connect the Siberian main line running through the north of Manchuria with 
the new outlets on the Liaotung peninsula, Port Arthur (for military pur- 
poses) and Dalny (for commercial use). 

The following years were full of political complications, involving Russia 
more and more in the Far Eastern tangle. The first crisis arose in the years 
1900-1901, during and after the Boxer uprising, when the Empress Regent of 
China vainly endeavored to get rid of the foreigners. While the fighting was 
going on in and around Peking, the European powers seemed in friendly 
accord and acted in cooperation; but as soon as the uprising was quelled, 
very serious divergencies appeared and the different powers soon drifted 
away from one another, each one intent on pursuing its own selfish policy. 
Russia’s evident intention in that case was to assure herself an absolutely 
free hand in Manchuria and thus consolidate her influence in the Far East. 
She succeeded in getting a valuable concession in Tientsin, and occupying 
Newchwang and Anshanshan. 

By this time, however, the Western powers became thoroughly alarmed 
at the growth of Russia’s influence and consequently began to exert con- 
siderable pressure upon her, trying to make her release her hold on North 
China. It was due to that pressure that Russia concluded a new agreement 
with China, signed on April 8, 1902, ostensibly to reestablish Chinese au- 
thority in Manchuria, in which she promised to withdraw the Russian 
troops, leaving China to take over the protection of the railway and of the 
Russian citizens." 

Further promises followed on the part of Russia, but, to the great anxiety 
of the other powers, none of these promises seemed to have been kept. Rus- 


Cf. MacMurray, op. cit., Vol. I, pp. 112 et seg.; also Willoughby, Foreign Rights and 
Interests in China, (Baltimore, 1920). 

"’ Details of the cited transactions between Russia and China are given in MacMurray, 
op. cit., vol. 1, pp. 326 et seq. 
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sia was slowly consolidating her position in North China and was not willing 
to withdraw. All sorts of rumors were being spread on every side, intensify- 
ing the world’s distrust of Russia’s policy and naturally magnifying her 
aggressiveness and imperialism. The diplomatic atmosphere was becoming 
steadily hotter and the political horizon darker. Even among the Russian 
officials there were men, who felt the storm coming and warned their govern- 
ment, counseling moderation, but without success. 

The policy of Russia during the fateful years of 1902-1903 seemed on a 
declining plane. The military and nationalistic elements were definitely 
in control in St. Petersburg and, as usual, absolutely blind to the growing 
dangers of the situation. 

During all this trouble China played a very passive réle. Outwardly 
her sovereignty was still respected, or at least often mentioned, but, as a 
matter of fact, her territory was simply the playground for European dip- 
lomats and politicians. The Japanese war and Russia’s defeat made no 
material change in the position of China. The former dominance of Russia 
was now replaced by a very friendly and close cooperation of Russia and 
Japan; and the old policy of exploitation was continued with little regard for 
the interests or wishes of the Chinese. Consequently, the relations between 
Russia and China, from. 1904 to the Great War, show a marked absence of 
independence on the part of China. 


III. RELATIONS WITH JAPAN 


Russia’s relations with Japan, as compared to her relations with China, 
are very different in character. First, they are of quite recent origin, and, 
secondly, from the very beginning they have been exceedingly militant. 

Russia came into close contact with Japan only at the time of the Sino- 
Japanese War of 1895. Russia was then energetically backing the Chinese 
plenipotentiaries; with the active support of the other European powers, 
she was endeavoring to deprive Japan of the fruit of her victory, by forcing 
her to return to China the Liaotung peninsula and by granting China loans 
with which to pay the war indemnity. 

Russia took this hostile stand toward Japan because she herself had de- 
veloped definite ambitions in the Far East. One must remember in this 
respect that the nineties of last century were a period of industrial expansion 
in Russia, and that among her statesmen there were several men of the type 
of 8. J. Witte, who had made up their minds that the Far East could be a 
splendid outlet for Siberia. Not knowing much about Japan, they had a 
thorough contempt for that country, but realized that the Japanese claims, 
as formulated at Shimonoseki, would forcibly impede Russia and compete 
with their policy of controlling the North China markets; hence the desire 
of the Russian Government to frustrate any further Japanese advance in 
China. 

Japan, on the other hand, flushed with her easy victory over China, was 
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anxious to consolidate her influence, at least in Korea, and to some extent in 
Southern Manchuria. She must have felt very keenly the humiliation 
inflicted upon her by the great powers, who desired to limit her in the use 
of her victory." 

There is no doubt that, had Russia been careful in handling the situation, 
an easy compromise would have been achieved. Japan was still weak and a 
novice in European diplomacy, ready to accept a policy of cooperation, 
provided it would not hurt her pride or damage her national interests. 
With a better understanding of these circumstances, Russia could have suc- 
ceeded in amicably delineating the mutual spheres of interest, although 
certainly at China’s expense. She would have kept the northern markets, 
permitting Japan to spread her influence southward. Such a compromise, 
however, was made impossible by the increasing power of the military and 
nationalistic elements among the Russian court and government circles. 
And it was among these circles least of all that there could be found any 
desire to understand the Japanese. Russia’s attitude toward Japan, in 
consequence, became extremely overbearing, irritating and exasperating, 
and thus from the very beginning the mutual relations of these two countries 
were full of suspicion and distrust, which created many dangerous misunder- 
standings. Japan had to learn very early the clandestine ways of European 
secret diplomacy. 

Russia was by no means content to spread her influence in northern 
Manchuria and to exploit the North China markets. She also wanted 
Korea and Southern Manchuria, endeavoring to establish herself very firmly 
in Seoul. This hold over China was to be acquired, as we have seen, by 
means of foreign loans. 

Yet, this very unfavorable setting of the opening relations between Rus- 
sia and Japan could not produce disastrous consequences at once; it took 
some years for them to become evident. As above stated, Japan at that 
moment was a newcomer in the game, feeling still weak and isolated, and 
she could not well afford vigorous protests. Therefore she outwardly sub- 
sided, keeping her temper and biding her time. The Tokyo Government, 
notwithstanding the mutual distrust, realized that some modus vivendi must 
be established with Russia and consented to start diplomatic conversations, 
which very soon resulted in the conclusion of several agreements. 

First, there was signed at St. Petersburg on May 27, 1895, a treaty of 
commerce and navigation, securing for the citizens of both countries the 
usual privileges of equality of treatment and freedom of trade, according to 
the principle of the “ most-favored-nation” (Articles 1 and 14). The only 
exception was the coastal trade of both countries, which was regulated by 
municipal legislation (Article 10). It is important to note that Article 17 of 


‘*The treaty of peace was signed at Shimonoseki on April 17, 1895, and already, on 
November 8 of the same year, Japan had to “retrocede”’ to China the Liaotung peninsula 
with the coveted fortress of Port Arthur. Cf. MacMurray, op. cil., vol. 1, pp. 18, 50. 
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that treaty makes a special mention of abolishing henceforth any rights of 
extraterritoriality in Japan, and Article 18, of superceding all the previous 
agreements then existing between Russia and Japan.'* Finally, Article 19 
contains the provision that the treaty should go into effect only four years 
after its conclusion. Such a long period does not often lapse between the 
conclusion of international treaties and the date on which they go into effect, 
and can be taken as another proof of how wary of one another the signatory 
powers were at the time.”® This treaty went into effect on July 17, 1899, ac- 
cording to a special announcement of the respective governments, and it was 
not until that date that Russia finally lost her privileges of extraterritorial 
jurisdiction in Japan. Thus we see how late the principle of equality came 
into being in the mutual relations of Russia and Japan. 

Secondly, both governments tried to adjust their policies in Korea, where 
Russia was endeavoring to establish her influence. For the time being, 
Japan seemed to have decided to seek the cooperation of Russia. Accord- 
ingly, on June 16, 1896, a protocol was signed at St. Petersburg (Lobanoff- 
Yamagata), in which the two powers promised to cooperate in Korea and 
withdraw their armed forces. But no sooner was this act signed, than it 
was violated by Russia, who started to gain control of the Korean army and 
the Korean finances." This naturally aroused suspicions and opposition 
on all sides, Japan in particular being anxious to frustrate the Russian aims. 
The protests that followed made Russia realize that she had gone too far; 
and the Russian Government made an effort to allay the Japanese distrust 
by beginning new conversations, which ended in the signing of another proto- 
col, this time at Tokyo, on April 25, 1898 (Nishi-Rosen), in which both 
powers agreed once more to recognize the sovereignty and independence of 
Korea, while still secretly hoping to supercede them by their own control. 
Any future interference with the Korean army or finances could take place 
only by common agreement and mutual consent; Russia in particular prom- 
ised not to “obstruct the development of the commercial and industrial re- 
lations between Japan and Korea.” Such were the first steps in this very 
complicated situation, when Russia and Japan commenced to match 
their forces, the latter power still badly handicapped by her inferiority and 
isolation. 

The Boxer Uprising of 1900 taught Japan a second and much more im- 
portant lesson. The policy of the great powers toward China after the 
rebellion, and their evident desire to seize what they could in the disintegra- 
tion of the Middle Kingdom, made Japan wish to participate in the division 


19 There was made, however, one exception, namely for the treaty of May 7, 1875, which 
was to continue in full force. This was the treaty that settled the dispute between Russia 


and Japan concerning Sakhalin and the Kuriles Islands. 
2° The text of this treaty can be found in the Sbornik, published by the Russian Foreign 


Office, Vol. I, no. 65, p. 500. A similar treaty was concluded with England in 1894 


(Kimberley-Aoki), also abolishing extraterritoriality. 
21 It was also in glaring contradiction with the alliance with China, mentioned above. 
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of spoils on an equal footing with the other powers. This, also, must have 
forced her to realize more than ever, that she could not achieve much while 
she was isolated; in other words, Tokyo must have seen the necessity of 
finding some friend among the European powers. 

The first object, to establish her participation in the Far Eastern policy of 
the great powers, was more easily attained than the second one, to find an ally. 
After the abrogation of extraterritoriality (in the nineties) and the coopera- 
tion of Japanese troops during the quelling of the Boxer Uprising, Japan 
succeeded in securing a position of relative equality among the other nations. 
At least, there were several occasions when Japan participated in the com- 
mon action of the powers toward China; for instance, she took part in the 
transactions concerning the “open door”’ policy, championed by the United 
States in 1900, and in those relating to the reestablishment of peaceful and 
normal conditions after the Boxer riots, in the same year.” Yet this did 
not completely satisfy her. Japan wanted more than participation; she 
was intent on expansion, and this she could not achieve alone. 

Thus, in 1900 Japan set out to find a friend and ally. She carefully ex- 
amined the complex situation in Europe, tested the relative strength of the 
different powers, their past history, mutual relations, political conditions 
and modes of development. On the whole, one must acknowledge the great 
success of this task. Owing to subtle methods and the statesmanlike 
qualities of her diplomatic representatives, Japan sized up the European 
situation extremely well. It soon became evident that her choice must lie 
between England and Russia. France did not count for much in Far East- 
ern affairs, and Germany purposely declined any direct participation, pre- 
ferring to remain behind the scenes. During the years 1900-1901 Japan 
cautiously felt her way, studying the situation simultaneously in London 
and St. Petersburg. Baron Hayashi conducted conversations with Lord 
Lansdowne, while the Marquis Ito had his talks with Witte and Lamsdorff; 
the Government at Tokyo received the reports from both sides and had 
abundant and enlighting material for making the necessary choice. 

The difference in the character of the foreign policies of the two countries 
was soon apparent. Whereas Russia was constantly overbearing and 
haughty, England seemed ready to enter into some understanding on terms 
of perfect equality. There is good reason to believe that at the beginning 
Tokyo might have preferred an agreement with Russia: the two countries 
were near neighbors; they had the same interests in Manchuria, in China, 
and on the Pacific coast; an alliance between them would have been the 
natural outcome for the whole situation, solving most difficulties. But 
the chance was hopelessly spoiled by the arrogant attitude and the short- 
sightedness of the Russian Government. 

In 1901 the Tokyo Government finally made up their minds in favor of 
England and instructed Baron Hayashi to proceed with his conversations 


= Cf. MacMurray, op. cit., Vol. I, pp. 221, 230, 278, 309. 
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with Lord Lansdowne. These transactions soon took a definite form, 
culminating in the signing in London of the Anglo-Japanese Treaty of Al- 
liance on January 30, 1902. It cannot be said that China profited by the 
final choice of Japan. The Anglo-Japanese alliance was and proved to be a 
no better guarantee for the integrity of the Chinese Empire than any Russo- 
Japanese agreement would have been. 

To appreciate in full the diplomatic situation of that epoch, one must 
keep in mind the position taken by Germany. Between England and Rus- 
sia she was the tertius gaudens, carefully abstaining from any direct participa- 
tion. She was well informed of what was going on both in London and St. 
Petersburg, but much preferred to have her hands absolutely free. Thus, 
in February, 1902, when Komura, the Japanese Minister of Foreign Affairs, 
asked the German Ambassador if his country cared to join the new alliance, 
the latter politely but firmly declined. Least of all did Germany at that 
moment want to cooperate with Great Britain.” 

Having secured such a powerful ally, Japan naturally felt much stronger. 
She was now quite able to withstand Russian diplomatic pressure, and ef- 
fectively asserted her own claims, especially in Korea, while Russia, on her 
side, was absolutely blind to the danger involved in constantly increasing 
her demands and thus proceeding headlong into a disastrous conflict. 
Neither the Russian Government, nor the court circles and the Tsar himself 
wanted to believe that Japan could press her claims home, and in particular 
that she was now starting feverishly to prepare for an armed encounter. 
They still treated the Japanese as a negligible quantity and chose that most 
dangerous moment for launching a foolish and criminal enterprise in Korea, 
in the very center of Japanese ambitions. 

A few unscrupulous adventurers, a former officer of the guards, Bezo- 
brazof, an Admiral, Abaza, and some less known men took advantage of 
the situation, and persuaded the Tsar of the remarkable financial possibil- 
ities of exploiting the Korean natural resources. They organized a private 
company for the purpose of exploiting a timber and mining concession on 
the Yalu River and succeeded in convincing the Tsar and several members 
of his family to invest their personal capital in that concession. The local 
officials in the Far East, with the Viceroy, Admiral Alexeiev, at their head, 
seeing the influence that Bezobrazof had at court, acquiesced instead of 
protesting and warning their government of the imminent danger that such 
action created by arousing the Japanese. Much more blame, however, 
falls on the Russian Ministers, who did not object against this shortsighted 
enterprise. Witte alone realized the danger and strongly urged his govern- 
ment to take immediate measures to check the adventure of Bezobrazof, 
but absolutely in vain. In the government there were actually ministers 
who were glad to see more trouble coming with Japan, hoping that it would 
divert the attention of the Russian nation from the constantly growing social 


%3 Cf. Memoirs of Hayashi and Eckardistein. 
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dissatisfaction. For instance, Plehve, Minister of the Interior, cynically 
remarked that ‘‘a little war would help the government very much.” The 
war, however, proved to be neither little, nor of any help to the autocratic 
government. The Tsar himself seemed to have had only contempt for 
Japan, a feeling which was strengthened by his own conceit, as well as by 
the pernicious influence of the Kaiser. Wilhelm was cleverly and strongly 
urging the Tsar to withstand the Japanese claims, thus leading him toward 
a certain armed conflict. Germany could lose nothing by such a policy, but 
could gain immensely by involving Russia in a Far Eastern quarrel. 

Neither was the Yalu adventure the only mistake of Russia; simultane- 
ously she tried to lease the harbor of Mosampo from Korea intending to 
transform it into a naval base while her agent, Pavlov, intrigued at the Seoul 
court. In order to checkmate the Russian designs, Japan started direct 
negotiations in St. Petersburg and during the summer of 1903 made a last 
effort to settle the dispute amicably, but again met with a distinct reluctance 
on the part of Russia to give her any decisive answer. The Russian replies 
were as evasive and unsatisfactory as ever.* 

Witte describes this in his Memoirs * in a striking sentence: ‘‘We were 
headed straight for war and at the same time we did nothing to prepare our- 
selves for the eventuality; we acted as if we were certain that the Japanese 
would endure everything without daring to attack us.”” This was absolutely 
true. Unfortunately Witte himself has to bear a serious part of the blame 
for at least having started the aggressive Russian policy, though personally 
he had only “peaceful penetration” in view. 

On January 13, 1904, Japan finally lost patience, and presented her fourth 
proposals, which amounted to an ultimatum. She declared that she was 
prepared to recognize Russian interests in Manchuria, provided Russia 
would acknowledge the Japanese control over Korea. But even then Russia 
temporized and evaded answering the Japanese demands. On February 8, 
the Japanese destroyers entered Port Arthur and fired torpedoes at the un- 
prepared and unprotected Russian battleships. The following day war 
was declared. 

From the very beginning, the war with Japan was not popular among the 
Russian people; most of them never even understood for what their country 
was fighting. It did help, however, to increase immensely the strength of 
the revolutionary discontent. As defeat followed defeat, the government 
was gradually forced, in the summer of 1905, to grant half-hearted and in- 
sincere concessions. This social dissatisfaction finally forced the govern- 
ment to conclude the peace which was signed on September 5, 1905, at 


™* Besides, numerous reports of the Russian military attaché in Tokyo had the same 
influence on the Tsar. 

* Cf. Staatsarchiv, Vol. 69, pp. 212, et seg.; Stanley K. Hornbeck, Contemporary Politics 
in the Far East (N. Y., 1916), ch. xiv, p. 243. 
* Sergiei Witte, Memoirs (N. Y., 1921), p. 123. 
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Portsmouth, New Hampshire.?” According to the Peace Treaty, Russia 
returned to Japan the leased Liaotung peninsula, including Port Arthur and 
Talienwan (Dalny), and ceded in addition the southern half of the Sakhalin 
Island (Articles 5 and 9). Japan also received the southern branch of the 
Manchurian railroad (from Kuancheng-tzu down to Port Arthur, Article 6), 
as well as the coal mines worked for the benefit of the railroad, which proved 
a very important acquisition for the control of the South Manchurian mar- 
kets. All these transfers of privileges in Manchuria were nominally to be 
sanctioned by China (‘‘The two High Contracting Powers mutually engage 
to obtain the consent of the Government of China’’), a stipulation which 
was meant to safeguard the Chinese rights of sovereignty. No war indem- 
nity was exacted from Russia; this was probably the most remarkable 
achievement of Witte at the Portsmouth Conference. 

With the treaty of Portsmouth begins an entirely new epoch in the history 
of Russia’s position in the Far East, and in her relations with Japan as well— 
an epoch very different in character and meaning from the preceding period. 
Instead of the former hostility and mutual distrust we find close cooperation 
and friendship between these two empires. They now amicably agreed to 
define their mutual interests and spheres of influence and decided to assist 
one another in the exploitation of China and Manchuria; Korea was hence- 
forth entirely given over to the full control of Japan and soon became a 
mere dependency. 

The sudden change that came over the relations of Russia and Japan, a 
change so thorough and complete that it transformed hatred and suspicion 
into friendship and copartnership, can serve as a convincing proof of how 
much artificiality there was in the former relations of the two empires and 
how easily could have been established some sort of friendly modus vivendi. 
This time, however, the powers went to the other extreme, evincing a dis- 
tinct desire to exclude any outside interference with what they were doing 
or intending to do in North China. There could be no question any more 
of an “open door” policy in Manchuria; the door was definitely slammed. 

The treaty of Portsmouth necessitated further agreements; first, China 
was to express her acquiescence; secondly, Russia and Japan themselves 
had to settle additional details in order to carry out several provisions of the 
treaty. For instance a separate convention was to be concluded for the 
regulation of the connecting railway services in Manchuria, special procedure 
was to be adopted concerning the option of Russian citizens in the ceded 
territories and concerning their real estate and other property. Further, 
Russia promised to grant Japan extensive fisheries rights on the Pacific coast 
and to reestablish the former principles of the commercial treaty with Japan 
(1895), which had been in abeyance during the war. China sanctioned the 
transfer of leased territories from Russia to Japan in a special treaty, signed 
in Peking, December 22, 1905. It is very significant that Japan in this 


37 Cf. MacMurray, op. cit., Vol. I, p. 522. 
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respect promised to conform to the original agreements concluded between 
China and Russia, ‘‘so far as circumstances permit” (Article 2) ; this formula 
gave Japan practically a free hand in Manchuria,”* though she repeatedly 
promised not to impair in any way Chinese sovereignty and not to act in- 
consistently with the r neciple of equal opportunity (cf. Article 3, treaty of 
Portsmouth). 

In 1907 followed new agreements with Russia, but of two distinct types. 
First, further arrangements for commercial purposes were made, all of which 
were public; second, treaties defining the mutual political interests were 
signed. To the first type of agreements belong the convention and protocol, 
signed in St. Petersburg on June 13, 1907, concerning the junction of the 
Russian and Japanese railways in Manchuria, the convention, signed on 
July 28, concerning commerce and navigation, and another one, signed the 
same day and relating to the fisheries of the Pacific coast—the latter ex- 
tremely valuable to the Japanese—and, finally, numerous agreements, signed 
by Russia and China on the one hand, and by Japan and China on the other, 
concerning the local situation in Manchuria, postal communications, tele- 
graph lines, exploitation of mines, new railroad construction, etc.2® This was 
only a natural consequence of the newly established accord between Russia 
and Japan, who had to readjust their mutual policy of exploiting Manchuria. 
Most of these agreements have a purely technical character. 

Quite different is the second type, which was meant to support politically 
the above mentioned commercial policy of the two new friends and allies. 
Two agreements belong to this group, one made public,®® the other remain- 
ing secret even up to the present day.** They belong to the same period of 
1907, and were meant to describe comprehensively the spheres of mutual 
interest; to maintain the sovereignty of China;** and to respect the status 
quo, endeavoring thus to exclude any possible intrusion or advance of any 
other powerin Manchuria. It was this last object that the secret agreement 
of that year was intended to further confirm and consolidate, aiming at the 
friendly advice of the United States, which was earnestly trying to enforce 
the policy of the ‘open door.’”’ Neither Russia nor Japan wanted any such 
interference in a sphere that they now considered their very own. 

Meanwhile, the American Government insisted on the “‘open door” 
principle. During the Taft administration, Secretary Knox worked out a 
whole project of neutralization of the Manchurian railroads and the opening 
up of Manchuria in general for international trade.* This brought a prompt 

** MacMurray, op. cit., Vol. I, p. 557 et. seg. 

** Ibid., Vol. I, pp. 612-803. 

*° Tbid., Vol. I, p. 657. 

" It is only vaguely referred to in later treaties. 

"The object of recognizing China’s “independence and territorial integrity” seems 
only to have been a blind for the exclusion of any other power. 
be For Tg see J. F. Abbott, Japanese expansion and American Policies (N. Y., 1916), 
ch, 11, p. 65. 
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and decisive refusal from the two allied empires and a new agreement be- 
tween them, partly secret, signed in St. Petersburg on July 4, 1910.% 
Russia and Japan once more affirmed their desire to cooperate in Man- 
churia, to maintain the status quo and to communicate with each other in 
all questions concerning such a mutual policy. This naturally frustrated 
the fight for the “open door,” as it was meant to do, and was a strong ref- 
utation of the proposal of Secretary Knox. Russia and Japan were assert- 
ing that nothing really threatened the integrity of China, nor the principle 
of the ‘‘open door’’; that the Chinese Empire could find a much better safe- 
guard in their alliance than in any international compact; and that the idea 
of making Manchuria a buffer state was most distasteful tothem. Finally, 
it is important to note that Great Britain was at that time very much pleased 
with the development of friendly relations between Russia and Japan and 
told them so several times. After 1907 England began to build up friendly 
relations with Russia and was in consequence very eager to help the coopera- 
tion of Russia with her own Eastern ally and for that reason unhesitatingly 
gave her support to the new Far Eastern policy of the Government of the 
Tsar. During the years that followed we see the further development of 
the same policy on similar lines; the mutual commercial interests were being 
settled by public agreements, concluded ad hoc, as necessity called for de- 


* Cf. MacMurray, op. cit., Vol. I, p. 803; the alleged secret treaty of that date was 
published by the New York World in a series of articles by Capt. Schreiner and B. von 
Siebert, in the spring of 1921; the text runs as follows: 

“To confirm and further develop the provisions of the Secret Treaty of June 17-30, 1907, 
the Russian and the Japanese governments agree to the following provisions: 

“‘ Article 1. Russia and Japan recognize as the boundary of their specific spheres of interest 
in Manchuria the line of demarcation as defined in the supplementary article of the Secret 
Treaty of 1907. 

“Art. 2. The two contracting parties agree mutually to recognize their special interests 
in the areas set forth above. Each of them may also, each within its own sphere of interest, 
take such measures as shall be deemed necessary for the maintenance and protection of 
these interests. 

“Art. 3. Each party undertakes to place no obstacle of any kind in the way of the con- 
firmation and future development of the special interests of the other party within the 
boundary lines of such spheres of interest. 

‘Art. 4. Each of the contracting parties undertakes to refrain from all political action 
within the sphere of interest of the other party in Manchuria. Furthermore, it has been 
decided that Russia shall seek no privileges and concessions in the Japanese zone, and 
Japan none in the Russian zone, that might be injurious to the special interests of either 
party and that both Governments are to recognize the rights acquired in their spheres of 
interest, as defined in Article 2 of the Public Treaty of today’s date. 

“Art. 5. To ensure the working of the mutual stipulations, both parties will enter into 
an open and friendly exchange of opinions on all matters concerning their special interests 
in Manchuria. In case these special interests should be threatened, the two Governments 
will agree on the measures that may become necessary for common action or mutual support 
in order to protect these interests. 

“Art. 6. The present treaty will be kept strictly secret by both Governments.” 
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termining newly arising details of daily life,** and parallel was kept the close 
political cooperation, couched in terms of secret agreements. On July 8, 
1912, a third secret treaty was signed, mentioned in the alleged secret treaty 
of 1916, having evidently the same object in view, viz., the mutual assist- 
ance in the exploitation of Manchuria and in the exclusion of the other 
powers from any participation in the North China trade. 

This policy naturally found its climax during the Great War. On July 3, 
1916, two more agreements were signed at Petrograd, one made public 
under the title of ‘Convention in Regard to Cooperation in the Far East,” 
the other, kept secret, amounted to a treaty of alliance.** There is no trace 
left of the former enmity of these two powers, acting now as close and old 
friends, ready to stand by one another against “‘any third Power whatsoever” 
(Article 1 of the secret treaty of 1916). 

This last phrase of the treaty of 1916 very naturally aroused the greatest 
concern among several foreign powers, as it forcibly expressed a defensive 
alliance of the two autocratic empires, whose policy could so easily develop 
offensive aims. For China it meant the final loss of her Northern provinces 
and a very effectively “closed door” for her northern markets. For the out- 
side world it meant a compact, built up on secret agreements, that could be 
dangerous on account of the undemocratic form of government of the two 
contracting powers. In view of the tremendous significance of the enumer- 
ated Russo-Japanese treaties, it would seem quite necessary that their texts 
should be made public. This could be achieved the more easily at the pres- 
ent day because, on account of the collapse of Russia, they all have lost their 
political importance. 

Of course it is not the mere fact of Russia concluding a friendly alliance 
with Japan that could ever be objected to or feared by the other powers, but, 
rather, the evident aims that such an understanding had in view. Nobody 
could object to the establishment and growth of friendship and good-will 
between the two Far Eastern neighbors. On the contrary, such an agree- 
ment could have been hailed with enthusiasm as being far better than the 
former enmity. Unfortunately, however, this cordial cooperation had in 
view not only the exploitation of the North China markets to the detriment 
of Chinese sovereign rights, but also threatened the integrity of China and 
was meant to exclude all other powers, in particular the United States of 
America, and to frustrate any attempt at establishing an “‘open door” policy. 


IV. RELATIONS WITH MONGOLIA 


During the years immediately preceding the Great War, we can witness 
the inception by Russia of a new policy, this time concerning Mongolia. 


* For example, the Convention for reciprocal protection of industrial property in China, 
signed in Tokyo on June 23, 1911, or the Convention of August 14, 1911, concerning railway 
connections in Manchuria. 

* The texts of both agreements are published by MacMurray, Vol. II, p. 1327-1328. 
Cf. also J. Spargo, Russia as an American Problem, 1920, ch. IV. 
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It might seem as though, thwarted by Japan in her aggression in Manchuria, 
Russia was now trying to expand her influence in a new direction. Though 
possessing some deceptive appearances, this movement had no great signifi- 
cance. It never had the backing of the nation at large, nor did even the 
government attach much importance to it; only a very few government 
officials were interested in it, and the support was found mainly among the 
South Siberian tradesmen. 

The Mongolian point of contact between Russia and China was not a 
new one; on the contrary, as we have seen above, it was along the endless 
stretch of the Mongolian frontier that Russia came first in touch with China, 
several centuries ago. Yet, notwithstanding this long space of time the 
contact never developed into anything significant. This fact is easily ex- 
plained if we consider the general character of the country bordering on the 
southern frontiers of Siberia. Mongolia is a very sparsely populated coun- 
try, mostly desert, with but a few inhabited centers. The Mongolian mar- 
ket never amounted to much, the people were poor and trade was lagging. 
Only in one way do we find that these regions had any importance for the 
Russian trade, namely, this: through Mongolia several caravan routes 
lead into China, connecting southern Siberia with some of the Chinese 
markets; it was along these routes that Russia imported great quantities of 
Chinese tea and no mean amount of Chinese silk, sending South, in return, 
some very fine qualities of wool, hides, and different drugs, used by the 
superstitious Mongols. But even in this latter respect, the Mongolian 
caravan routes had lately lost most of their importance, because many of 
the goods could be carried much less expensively and considerably quicker 
by the Siberian and Manchurian railways. In consequence, there remained 
only a slight frontier trade of the local population, a fact which is quite 
sufficient to demonstrate the relative lack of interest in Siberia and Russia, 
as shown toward the government policy in the Mongolian question. 

From olden days Mongolia was divided into two unequal parts, Outer 
Mongolia, occupying an extensive territory, but chiefly desert and wilderness, 
and Inner Mongolia in the South, smaller in size, but more densely inhabited 
and interesting China very much more, as there existed not only well de- 
veloped commercial relations with China, but also a numerous Chinese 
population settled among the Mongols and exploiting the latter ruthlessly. 
Trouble arose in 1910 over the question of the renewal of the Russian-Chinese 
Treaty of 1881.37 Russia reminded China of the necessity of renewing this 
understanding, insisting, however, on the introduction of some important 
changes. She had greatly increased her trade in Turkestan, and China 
wanted to profit from this trade by establishing customs there; Russia 
strongly objected and continued selling Chinese tea in the Turkestan prov- 
inces. China held that such action was not in accord with the treaty of 
1881. Russia chose this very propitious moment to ask for new privileges 


7 The treaty had been renewed twice, in 1891 and 1901, without any difficulty. 
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on account of China’s ostensible weakness. It was not only the desire of the 
local Russian tradesmen to acquire some new rights, nor was it simply the 
restlessness of a few Russian officials, but mainly the wish to take advantage 
of the troubles that China herself had on hand. Russia had in view, first, 
the dissatisfaction developing in Northern China; and secondly, the desire 
for independence from Chinese sovereignty, then existing among the various 
Mongolian Princes. The latter resented very much the sharp and under- 
hand practices of the Chinese merchants, especially in Inner Mongolia, and 
the consecutive attempts of reforms on the part of China, moves which the 
Mongolians considered to be interferences with their local self-government. 
The Chinese Government, however, notwithstanding its weakness and the 
various political difficulties surrounding it from all sides, succeeded in with- 
standing the Russian and Mongolian claims for some time. 

In the summer of 1911 the Mongolian Princes decided to cooperate against 
China. In December, after the Chinese revolution had broken out, they 
proclaimed themselves independent and elected the Khutukhtu of Urga 
“Emperor of Mongolia.” He was crowned with great ceremony on Decem- 
ber 28,1911. There is no doubt that Russian agents were successfully back- 
ing these proceedings, pledging Russian aid to the Mongolian Princes for 
establishing the independence of Outer Mongolia. In return for this help 
the Mongolians promised Russia all sorts of privileges and advantages. 

Further, in 1912 the Mongolian Princes concluded a treaty of alliance with 
Thibet having the same object in view, the separation from China and 
political independence. Meanwhile Russia had declared that she considered 
the treaty of 1881 still in force, but no longer recognized the neutral zone 
mentioned in this agreement. Parallel to that, Russia signed a treaty with 
the newly constituted Mongolian Government at Urga on November 3, 1912. 
The Russian Government promised to assist Mongolia in establishing and 
maintaining her autonomy. The Mongolians in return granted many new 
privileges to Russia, with a definite mention in addition, that no privileges 
should be given to other foreign subjects, that were not enjoyed by Rus- 
sians.** China had finally to yield, recognizing at last the autonomy of 
Outer Mongolia. This was achieved by a Russo-Chinese declaration, signed 
at Peking on November 5, 1913. Russia recognized the suzerainty of China 
over Outer Mongolia (Article 1), and promised not to keep troops there, 
with the exception of consular guards. China in turn recognized the au- 
tonomy of Outer Mongolia (Article 2), agreeing not to intervene and to 
refrain from further colonization. A few months later (September 30, 1914) 
Russia signed at Kiakhta with the Mongolian Government a new agree- 
ment, acquiring a concession for the construction of a telegraph line which 
Mongolia had the right to buy from Russia after the lapse of thirty years. 
Upon the same day another agreement, of more doubtful significance, con- 

** The details were enumerated in a special Protocol, annexed to the treaty; cf. MacMurray, 
op. cit., Vol. II, pp. 992-996. 
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cerning railroads in Mongolia, was also signed at Kiakhta. Russia was to 
advise Mongolia as to the direction, extent and manner of future construc- 
tion of railroads (Article 2), and to cooperate if necessary (Article 3). 

Japan was carefully watching the development of events in the Mon- 
golian situation. She had very few commercial interests in Mongolia, 
consequently her concern was merely political. Seemingly she attached 
some importance to the latter, as at Peking in 1915 she signed a special 
treaty ‘Respecting South Manchuria and Eastern Inner Mongolia.” Ac- 
cording to Article 6 of this treaty China promised to open certain ports in 
Eastern Inner Mongolia for commercial purposes, which meant the gradual 
penetration of Japan into the Mongolian markets. 

This complicated situation, created by the many agreements between 
Russia, China and Mongolia, as well as by the final recognition of the au- 
tonomy of Outer Mongolia, necessitated a readjustment of the mutual re- 
lations of these three countries. It was achieved in 1915 by the signing at 
Kiakhta on June 7, of a tripartite agreement in regard to Outer Mongolia, 
by the representatives of the Chinese Republic, the Russian Empire and the 
new Mongolian State. On January 24, 1916, a second tripartite agreement 
settled the question of Mongolian telegraph lines. The changes that took 
place in Mongolia thus acquired adefinite legalform. The three participants 
agreed to the following principles: 

1. Outer Mongolia, though remaining autonomous, recognized Chinese 
suzerainty. 

2. Treaty power remained in China’s hands, except for commercial trea- 
ties which might be negotiated directly by Mongolian authorities. 

3. Russia and China recognized the autonomy of Outer Mongolia, and 
promised to abstain from all interference with the internal administration 


of the Mongols. 
4. No customs duties were to exist, either on Chinese or Russian imports 


into Mongolia. 

5. Chinese residents were to be under Chinese jurisdiction, Russians under 
Russian jurisdiction, while special mixed courts were to be established for 
mixed cases, on the model of the former Russian-Chinese mixed courts of 
the Russian-Chinese Railroad. 

6. China promised to consult Russia on all political questions concerning 
Outer Mongolia, the latter being practically under the joint protection of 
Russia and China.** 

This state of things, however, did not last long, by reason of the collapse 
of Russia and of the advance of Japan into Siberia. In 1919 China, feeling 
much stronger, withdrew the autonomy of Outer Mongolia; the Russian 
control naturally ceased to exist and all the above-mentioned treaties lapsed. 
But an entirely new trouble arose, as a consequence of the Russian Civil War. 

*® This Journat, 1916, Vol. X, p. 798, contains an excellent article on the subject by E. T. 
Williams, The Relations between China, Russia and Mongolia. 
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Several times the Russians invaded Mongolia and used Mongolian territory 
in their fight against the Moscow Bolshevik Government. In 1920, Urga, 
the Mongolian capital, was captured by a Russian independent general and 
held for a short while. The anti-Bolshevik forces tried to establish a strate- 
gic base for themselves in Mongolia, from which they could attack their 
Russian enemies.“° Later on Mongolia had to suffer for yet another rea- 
son. The Bolshevik Government endeavored to secure a way of communi- 
cation with China and the outside world through Mongolia. For that 
purpose, not only did their agents, with mails and goods, use the Mongolian 
routes to enter China, and spread their influence and propaganda, but their 
generals also were ordered to enter Mongolia and protect these routes, oust- 
ing if possible the anti-Bolshevik forces from their temporary strongholds. 
This they accomplished in a short time, getting practically in control of 
Outer Mongolia. Last summer, the Bolshevik armies were still there and 
the Moscow Government made public their correspondence with the Mon- 
golians. The latter were supposed to have asked the Russians not to with- 
draw the Bolshevik troops, as long as anti-Bolshevik forces were in the 
vicinity.“ Moscow gladly consented to leave the troops there, but promised 
to withdraw them as soon as the common enemy should disappear. The 
Mongolian authorities are called by the Russians “The People’s Revolu- 
tionary Government of Mongolia.” Moscow, however, hints that this 
government is not very firm in the saddle. Unfortunately, one cannot be 
sure that this is the final episode in the Russian-Mongolian relations. 


V. REVOLUTION AND CIVIL WAR 


The events of these last years, the Russian Revolution, the Civil War 
and other wars, naturally changed and warped the whole situation in the 
Far East of Russia. At the present day it is quite impossible to say what 
the final outcome may be. 

The revolutionary developments were heralded long before the outbreak 
of March, 1917, by the gradual weakening of Russia’s influence in the Far 
East. Absorbed as she was by the Great War, she naturally paid much 
less attention to her outstanding provinces. Failing and degenerating au- 
tocracy was gradually forced to abandon all its imperialistic designs and 
hopes, whereas the nation as a whole never had such ambitions and was 
always quite willing to let the Far Eastern districts live their own lives 
and build up their own future. This attitude was very much to the liking 
of the Siberian and Far Eastern Russian population which, as we have seen, 
from early days showed a constantly growing desire for a firmly established 
self-government. 

The local natural resources are so great, most of them being yet untouched, 


“° The events of those fateful years in Mongolia are described, for example, by Perry- 
Ayscough and Otta Barry, With the Russians in Mongolia. 
© Cf. Isvestia, August 10 and 12, 1921. 
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the country on the whole is so little developed, that there remains ample 
room for expansion without necessity for extending political influence into 
foreign lands. What the Siberian commercial interests wanted and needed 
was entrance into Manchuria; in other words, the “‘open door,” championed 
by the Government of the United States. This meant that territorially 
the Russians were content with what they had secured by this time, viz., 
the left bank of the Amur River, all territories North of it up to the Arctic 
Sea, and the narrow strip of land that united Vladivostok with Irkutsk 
across Manchuria, along the tracks of the Chinese Eastern Railway. In 
case the political influences were eliminated the Russian people could and 
ought to be satisfied with this situation, which allowed them to make use of 
the North China markets in a peaceful and amicable way, without hurting 
the feelings or rights of the Chinese. And on the whole, this was the case. 
The Russian people of the European provinces frankly did not care about the 
Siberian life and happenings. The Siberians themselves were also quite 
content, with the possible exception of some adventurous frontiersmen or 
some quarrelsome local officials, whereas the Central Government, handi- 
capped by war and revolution, was obviously losing its hold over the admin- 
istration of the vast empire. 

Such a condition of domestic and foreign affairs for China, seemed to con- 
firm the farsighted wisdom of Li-Hung-Chang, who always considered the 
friendly connection with Russia of the greatest possible advantage to China; 
the latter could find there a trustworthy friend, ready to stand by in case of 
a conflict with some other great power, and also to assist her people in devel- 
oping commercially and industrially their northern market. This time, 
however, the unexpected danger came from another quarter, and was caused 
by the passing away of the dying régime in Russia. The Tsar’s Govern- 
ment, blind to the signs of the time, and deaf to the many warnings of the 
contemporaries, was going headlong toward a national disaster. A weak 
and disintegrated Russia was not only of no help to China, but, on the 
contrary, became herself a menace, creating an irresistible temptation for 
other powers to exploit her weakness and enter her territories for their own 
imperialistic expansion. These last years the political situation of Russia 
shows very many similarities to that of China. 

As to the relations of Russia to Japan since the beginning of the Great War 
and up to the Revolution, we can see the same gradual decline of Russia’s 
interest in Far Eastern politics, as described above. This meant that Japan, 
as time went on, acquired more and more freedom of action on the Pacific 
coast, as well as in the shaping of her foreign relations in general. This 
Russian attitude explains for instance, the situation and the meaning from 
the Russian point of view of the secret treaty with Japan of July 3, 1916. 
The Russian nation was indifferent to this alliance, caring very little for 
what was going on in the Far East. The European War was taxing all the 
possible resources, intellectual and physical, of the people, and the revolu- 
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tionary dissatisfaction was already powerful and threatening, distracting 
the government to the utmost. Russia’s allies meanwhile were pressing 
her to enter into closer cooperation with Japan and draw the latter more 
into the European struggle. France was possibly hoping for material help, 
in men, arms and vessels. England was glad to see a third party taking a 
share in her own alliance, which was in many ways creating her all sorts of 
difficulties; the participation of Russia was seemingly satisfying Japan, thus 
somewhat mitigating the obligations of Great Britain. Finally, Japan found 
in the secret alliance of 1916 a splendid confirmation of her most coveted 
ambition and policies. It was a legal sanction to her equality as a great 
power, opening the door for her to an eventual participation in the final 
settlements of the war on absolutely equal terms, and vouchsafing her com- 
plete freedom of action in the Far East. The wording of the secret treaty of 
1916 and in particular the plural used in Article 4 in the description of the 
guarantee ‘‘given by its Allies” seems to show that the contracting powers 
had only the Teuton enemies in view, when they established this alliance. 
The Entente powers simply wanted that Japan should cooperate more 
actively in the war; this was certainly the idea that the Russians had. 
Though this treaty was secret, the fact of the conclusion of an alliance soon 
leaked out and public opinion, as well as the Russian press, took the men- 
tioned object of the alliance for granted without questioning the possible 
consequences. It is only later, and especially now that the war with Ger- 
many is over, that the aims of the Japanese Government and the significance 
of the words “any third Power whatsoever, having hostile designs against 
Russia or Japan” (Article 1), began to arouse a great concern among certain 
nations and governments. 

The revolutionary wave that broke up the Tsar’s Government during 
the first half of March, 1917, took some time before it reached Siberia and 
the Far Eastern provinces. It created great joy, as in the rest of Russia, 
among the Siberian population, but especially amidst the political exiles, 
who promptly received permission to come back into European Russia. 
During the month of April there was a considerable stream of them re- 
turning to their homes, and eager to participate in the revolution or as they 
understood it, the regeneration of Russia. This exodus left quite a void in 
the Siberian communities, and deprived the latter of a considerabie portion 
of their educated forces. Nevertheless, sufficient enlightened elements 
were left to satisfy the new needs of the awakened people, and thus there 
soon became evident a strong desire among the latter to enlarge further the 
principles and practice of local self-government. There never existed any 
question of separation from Russia among the Siberians; all they wanted 
was the establishment of a distinct, self-governing unit, protected from the 
interference of the Central Government in local affairs and especially in the 
financial administration. 

The discussion and settlement of local affairs was to be achieved by a 
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Siberian assembly, a sort of local parliament or possibly even a restricted 
constituent assembly. Later on this logically helped very much the forma- 
tion of a regional government, which later still proved to be the pivotal point 
of the Siberian struggle against the Bolshevik Government. The latter was 
gradually driving the anti-Bolshevik forces and organizations out of Euro- 
pean Russia. Thus, in the autumn of 1918 the members of the temporary 
Ufa Government and the remnants of the Pan-Russian Constituent Assem- 
bly had to flee eastward from the Bolshevik onslaught and very soon merged 
at Omsk with the Siberian government organization. 

In November, 1918, the Koltchak coup followed, replacing these men by a 
new anti-Bolshevik Government, remaining in power up to the winter of 
1919 and assuming the title and functions of an All-Russian (anti-Bolshevik) 
Government. 

Meanwhile a few Czech regiments were also valiantly fighting their way 
eastward, because the Allies promised to bring them home to their own 
liberated country, on condition that they assist the Russians to resist the 
bolsheviki and possibly even establish a new front against Germany. 

The Allies, especially Great Britain and France, were endeavoring to 
persuade the Government of the United States also to participate actively 
in such a policy, having in view both parallel objects, the fight against Bol- 
shevism and the building up of a new front against Germany, that would 
divert at least some of her military resources from the Western front. Nat- 
urally the position of Japan in this matter became most prominent; the 
question of her participation had to be discussed and her going into Siberia 
in some form or other decided upon. 

Such were the transactions between the Allied and Associated Powers 
during the summer months of 1918, which finally culminated in the decision 
of President Wilson, taken in July, of sending several regiments to Vladi- 
vostok and also agreeing to a more active cooperation of Japan. That such 
participation of Japan should be admitted is by no means strange or in- 
explicable; on the contrary, it was but natural that the Japanese should be 
asked to cooperate. They were the nearest neighbors and had many in- 
terests in common, besides they were the close allies of England and Russia, 
according to the treaties of 1902 and 1916, and relatively much less involved 
in the European struggle. Their army was at home, ready for action, and 
there existed no danger of any outside attack on Japan, hence she could lend 
a considerable part of her armed forces for the allied cause. Moreover, there 
is very good reason to believe that at that time Japan was desiring to be 
impartial toward Russia, and did not contemplate any expansion into Rus- 
sian territory. This meant that under certain conditions the allied coopera- 
tion, with the inclusion of Japan, could bring forth satisfactory results for 
Siberia and ultimately for Russia. Fate, however, willed otherwise. 

According to the decision of the Allies in July, 1918, with the few Ameri- 
cans, there were sent from Japan 72,000 men, who controlled for a con- 
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siderable time the railroad and towns along the line from Vladivostok far 
into Western Siberia. Already during the Koltchak régime there was felt a 
strong Japanese influence in the Far Eastern provinces, which constantly 
tended to weaken the Siberian Government. The most conspicuous case 
was that of ‘‘general’’ Semenoff, firmly established in Chita, with the as- 
sistance of Japanese support. Semenoff did not wish to acknowledge the 
supremacy of Koltchak and in this way called forth two evil consequences: 
for the latter. First, by hampering the rule of the Omsk Government, 
Semenoff was assisting the processes of dismemberment of the Siberian and 
Far Eastern provinces. Secondly, he was greatly increasing the influence 
of Japan in the same provinces. Indirectly Semenoff’s policy proved to be 
detrimental to China. Thus it happened that with Japanese connivance 
one important result was accomplished; the Asiatic provinces of the former 
Empire of the Tsar were split into two parts, the distinct line of demarcation 
existing to the present day. It went North-South across the Lake Baikal; 
west of that line remained the Siberian provinces, at first with their own anti- 
Bolshevik Government, but subdued later by the Moscow armies. East of 
the line there crystallized the Far Eastern Republic, with headquarters at 
Chita, which endeavored to control the Russian territory toward the Pacific 
as far as Vladivostok and finally merged with the Moscow Government in 
the autumn of 1922. 

The Siberian provinces at present live their own lives, hardly feeling 
the control of the Central Government of Moscow. The Bolsheviki, 
however, still claim their sovereignty. In the larger cities, especially in 
Irkutsk and Krasnoyarsk, there are very strong Bolshevik organizations 
playing the réle of provincial or regional governments, accepting the rule 
and direction of Moscow, but often acting independently. The enormous 
distances that separate Siberia from Moscow help very much to foster such 
independence. But off the main railroad line that runs across Siberia, and 
especially in the rural districts the Bolshevik rule has little influence. 
As in days of very primitive culture, each village, hamlet or community has 
its own interests, its own life, its own organization, and has hardly anything to 
do with the outside world, at times not even realizing that such a world exists. 
The people live on their own produce, being everywhere overwhelmingly agri- 
cultural. They can not, however, improve their methods or intensify their 
production on account of the lack of implements, not being able to buy new 
ones anywhere to replace the old ones now badly used up. Even the in- 
significant trade with Mongolia or China has dwindled to nothing. The 
horrible meaning of this to Russia becomes evident, if we consider the former 
export of wheat and other foodstuffs from Siberia, which were carried out in 
such great quantities that they supplied the need of very many Russian 
towns and in addition constituted a large part of Russia’s foreign export. 
All foreign exports stopped long ago, including the supply of foodstuffs from 
Siberia, which could have so easily relieved the present famine situation. 
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Finally in the Siberian towns of these provinces we find quite a numerous 
element of Chinese. The latter have come in only lately. In former days 
there were always a few coming over the border, but not often did they want 
to settle down permanently among the Russians. This changed the moment 
the Siberian Railway was opened to traffic. After 1900 the Chinese began 
to come in great numbers, creating alarm among many Siberians, who 
looked upon this immigration with great misgivings. And many of the 
Chinese emigrants seemed to come with the intention of settling down 
permanently. Their commercial efficiency, their pacific ways, their great 
thrift and extremely small personal needs made them formidable competitors. 
Not many Russians could stand competition with them and they looked 
upon this Chinese influx as a most dangerous form of “peaceful penetra- 
tion.” The danger was augmented by the exceedingly long frontier line, 
which could not be shut off by any purely physical means. A backward 
glance over this period discloses that, while alarm was felt in certain circles, 
the local population, on the whole, continued to live peacefully side-by-side 
in towns, like Irkutsk, where Chinese colonies grew to: a considerable size. 


i 


EDITORIAL COMMENT 


THE PROPOSED CONSOLIDATION OF THE DIPLOMATIC AND CONSULAR 
SERVICES OF THE UNITED STATES 


Among the important bills passed by the House of Representatives, 
which were on the Senate calendar when the sixty-seventh Congress ad- 
journed sine die and which failed of action because of the legislative jam that 
always comes at the close of a short session of Congress, was House Bill 
13880, better known as the ‘‘ Rogers Bill” because of its author and advo- 
cate, Honorable John Jacob Rogers of Massachusetts. 

The object of the Rogers Bill was “for the reorganization and improve- 
ment of the Foreign Service of the United States, and for other purposes’’, 
and the changes which it intended to make were in a way radical and 
sweeping. So far as qualifications and appointments were concerned it 
consolidated the Diplomatic and Consular Services into one body to be 
known as the ‘Foreign Service”, which was divided into nine grades of 
“Foreign Service officers’’, and also an unclassified group. It also provided 
that an officer of the Foreign Service could be appointed a secretary in the 
Diplomatic Service or a consular officer or serve in both capacities at the 
same time. 

The union of the two services has the decided advantage of enlarging the 
number of men from which to select those especially equipped for certain 
posts, either diplomatic or consular. This possibility of disregarding the 
old distinctions between the two branches of the Foreign Service in the 
matter of appointments is of great benefit at the present time because the 
questions arising in our international relations have changed their character 
since the Great War. Formerly diplomacy was confined almost exclusively 
to political and legal subjects and the training of the members of the Diplo- 
matic Service was devoted to that branch of international intercourse. To- 
day our embassies and legations are dealing more and more with commercial, 
financial and industrial questions, of which the average diplomatic secretary 
has little knowledge and for which he has even less aptitude. We must 
presume that our future relations with other nations will be chiefly economic, 
and the men serving this country in a diplomatic capacity should be trained 
in these subjects as our consular officers are at the present time. Formerly 
the line between business and politics in foreign affairs was clear and distinct, 
but now that line has very largely disappeared. The Rogers Bill recog- 
nized this and obliterated the old distinction between the Diplomatic and 
Consular Services. 

The Bill also provided for a uniformity of salaries in the various grades. 
285 
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Under previous legislation the corresponding grades in the two services had 
been unequal and inequitable, the Diplomatic Service officers being noto- 
riously underpaid, so that only young men of means found it possible to 
enter or continue in the service. In fact this penurious policy of the 
Government had become almost a scandal, as men of property or the sons 
of rich men were the only ones who could afford to take the examinations for 
the Diplomatic Service. The Consular Service was relatively much better 
paid than the other branch of the Foreign Service, and was, therefore, open 
to men without independent incomes. The scale of salaries provided in 
the Rogers Bill was intended to cure and did cure this glaring evil in the old 
system. 

Mr. Rogers in his Bill also made provision for a fund, which the President 
at his discretion could grant in allowances to ambassadors and ministers in 
order to supplement their salaries, which are also notoriously inadequate in 
many cases to maintain their establishments in foreign capitals in a manner 
which comports with their official positions and the dignity of the United 
States. Under the old scale of salaries, which was rigid, there is the same 
limitation that exists in the present Classified Diplomatic Service, that a 
man must possess private wealth in order to accept the ambassadorial post 
in certain countries. The Rogers Bill sought to remove this limitation by 
creating this fund, out of which “representation allowances” could be 
granted according to the exigencies of each case. 

The old system of fixed salaries for ambassadors, ministers and secretaries, 
small and inadequate as they are, is decidedly undemocratic, since it pre- 
vents a poor man from accepting a foreign mission no matter how well 
fitted he may be to serve his country in foreign lands. This is a stigma 
upon Congress, for Congress is to blame for this false economy, since it 
denies the very spirit of our institutions and closes a great field of public 
service to those who do not belong to the wealthy class of our citizens. 

The provisions in the Rogers Bill for retirement of Foreign Service 
officers and for the payment of annuities to those that are retired are excel- 
lent and in accord with the general principle of pensioning public servants 
who have given the best years of their life to the service of their country. 
It will induce men to make the Foreign Service a career, for one of the great 
deterrents to continuance in the service by men with small means, since 
the service offers little opportunity to accumulate property, is the thought 
of the time when they must retire without a competency and without the 
ability, because of the infirmities of age, of earning a livelihood. 

There are other provisions in the Bill which space will not permit us to 
review, but they are all good and make for the general improvement of the 
Foreign Service. 

If there is a criticism, it is that the Bill failed to include in its general 
scheme of consolidation certain officers of the Department of State, such as 
chiefs and assistant chiefs of bureaus and divisions, assistant solicitors, 
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drafting officers, and in fact all officers who do not belong to the clerical 
force. It would have improved the Bill if such officers had been graded 
and made eligible for transfer to the Foreign Service, whenever it seemed 
advisable to send them into the foreign field. It would unquestionably 
improve the efficiency of the departmental organization and give them a 
proper standing not only with foreign diplomats but also with the members 
of our Foreign Service. Of course such a provision would impose upon the 
officers affected by it the passing of the examinations for entry into the 
Foreign Service grades, but that ought not to be a hardship upon men 
holding these responsible offices, if they are qualified to perform their de- 
partmental duties. 

The Rogers Bill, if it is reintroduced in the sixty-eighth Congress, as it 
doubtless will be, since it apparently has called forth no serious opposition, 
may be improved by including provisions grading officers of the Department 
of State. It is to be hoped that this can be done without jeopardizing the 
passage of the Bill. 

Taken altogether the Bill, which was passed by the House of Representa- 
tives and which apparently failed in the Senate only for lack of time to act 
upon it, was excellent. It was a long step toward putting the permanent 
service, which is caring for American interests abroad, on a sound basis and 
establishing a new system which would make for increased efficiency and 
better service in this important branch of our Government. 

RoBERT LANSING. 


UNITED STATES-NORWAY ARBITRATION AWARD 


On February 26, 1923, the Government of the United States paid to the 
Norwegian Government the amount of the award rendered on October 13, 
1922, by the Tribunal of Arbitration constituted under the special agreement 
of June 30, 1921, between the United States and the Kingdom of Norway. 
The amount paid with interest to date was $12,239,852.47. At the same 
time the Secretary of State of the United States announced that in making 
this payment and thus supporting the principle of arbitration, the Govern- 
ment of the United States felt obliged to make certain reservations as to the 
action of the Tribunal, as the award could not be deemed by this govern- 
ment to possess an authoritative character as a precedent. 

These reservations were set forth in the note of the same date from the 
Secretary of State of the United States to the Minister of Norway in Wash- 
ington, the text of which note is as follows: 


Letter of the Secretary of State to the Norwegian Minister at Washington 
“Srp: February 26, 1923. 


“By Joint Resolution approved February 20, 1923, the Congress of 
the United States took appropriate action to satisfy the award rendered 
on October 13, 1922, by the Tribunal of Arbitration between the United 
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States and the Kingdom of Norway, established under the Special 
Agreement concluded June 30, 1921, for the purpose of adjusting by 
arbitration certain claims of Norwegian subjects against the United 
States arising out of requisitions by the United States Shipping Board 
Emergency Fleet Corporation. In pursuance of that resolution and in 
conformity with the award, I have the honor to send you herewith a 
draft upon the Treasurer of the United States for $12,239,852.47 in full 
satisfaction of the total sums awarded to your Government after deduct- 
ing the sum of $22,800 retained by the United States under the terms of 
the award for payment to Page Borthers, and including interest at six 
per centum per annum upon the net total sum due to Norway from the 
date of the rendition of the decision until the date of payment. 

“By this action the Government of the United States gives tangible 
proof of its desire to respect arbitral awards and it again acknowledges 
devotion to the principle of arbitral settlements even in the face of a 
decision proclaiming certain theories of law which it cannot accept. 
Faithful to its traditional policy, my Government is most desirous to 
promote the judicial determination of international disputes of a justici- 
able character and in this interest to give its due support to judicial 
determinations. 

“It is because of this established policy that my Government espe- 
cially regrets that it seems to be necessary to refer to statements con- 
tained in the present award, but with due regard for the maintenance of 
the principles of international law, my Government finds itself com- 
pelled to say that it cannot accept certain apparent bases of the award 
as being declaratory of that law or as hereafter binding upon this Gov- 
ernment as a precedent. 

“The award deals with the principle governing the requisitioning 
power of a belligerent state and the maintenance of correct principle in 
this matter, quite apart from its application in the present case, is of no 
little importance. The award recognizes the requisitioning power of a 
belligerent but would seem to apply a limitation on its exercise, where 
the property concerned is that of neutral aliens, by defining the extent 
of the emergency and its termination, and by enhancing damages ac- 
cordingly, thus subjecting the Government to a different test and a 
heavier burden where the property is owned by neutral nationals than 
in the case where it is owned by nationals of the requisitioning state. 
No such duty to discriminate in favor of neutral aliens is believed to be 
imposed upon a state by international law, with respect to property such 
as is concerned in the present case. It is the view of this Government 
that private property having its situs within the territory of a state (and 
the property here concerned is wholly that of private individual claim- 
ants on whose behalf the Kingdom of Norway is merely the international 
representative), including as in the present case property produced or 
created therein and never removed therefrom, is from the standpoint of 
international law subject to the belligerent needs of the territorial 
sovereign quite regardless of the nationality of the owners, provided 
that in case of its requisition just compensation be made. Due process 
of law applied uniformly, and without discrimination to nationals and 
aliens alike and offering to all just terms of reparation or reimbursement 
suffices to meet the requirements of international law; and thus the 
requisitioning state is.free to determine the extent and duration of its 
own emergency. In apparently maintaining a different principle, the 
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tribunal is believed to have proposed and applied an unwarranted rule 
against which the Government of the United States feels obliged to 
protest and under which it must deny any obligation hereafter to be 
bound. 

“It is also to be regretted that the award fails to give a satisfactory 
explanation of the manner in which the tribunal has arrived at the 
amounts awarded. While purporting to award compensation on the 
basis of the fair market value of the property taken, the tribunal has 
seen fit to omit discussion of the particular circumstances of the dif- 
ferent claims or of the methods of calculation applied, or of the reasons 
for determining upon the amounts awarded in each case. Indeed, any 
definite disclosure or specification of the particular grounds of the 
awards to the respective claimants is so entirely lacking that the award 
gives to one who examines it no clue to the method of determining why 
one amount was awarded rather than another. Again, although hold- 
ing that claimants were entitled to interest and that some claimants 
were entitled to higher rates of interest than others, the tribunal does 
not reveal the rates of interest which were allowed on the various claims 
or the period of time for which interest was calculated or the amounts 
which were awarded as principal and the amounts awarded as interest. 

“The inadequacy of the award in these respects is particularly re- 
gretted in view of the requirements of Article 79 of the Hague Conven- 
tion of October 18, 1907, pursuant to which the Norwegian claims were 
submitted to arbitration, that the award must give the reasons on which 
it is based. In these circumstances the Government of the United 
States, while not rejecting the award, feels obliged to direct attention 
to the requirements of appropriate arbitral procedure, and to state that 
it cannot accept as proper or satisfactory in international arbitrations 
the mode by which the tribunal has assessed damages or the absence of 
a reasoned statement indicative of the methods of their computation. 

“In making these observations this Government has no desire to be 
controversial, much less to enter upon an exhaustive or critical discus- 
sion of the award, or to intimate acquiescence in the expressions of the 
tribunal upon other points not above mentioned, the purpose being 
simply to point out, not in opposition to, but in support of, the principle 
of arbitration, that the award cannot be deemed by this Government 
to possess an authoritative character as a precedent. 

“Accept, Sir, the renewed assurance of my high consideration. 


“(Signed) CHartes E. Huaues. 


“Mr. H. H. Bryn, 
“Minister of Norway.” 


It must be a subject of profound regret on the part of advocates of inter- 
national arbitration that a controversy between two such nations as Norway 
and the United States should be decided in such a way that the Secretary of 
State of the United States, acting under a sense of official responsibility and 
sharing the traditions of the United States in favor of arbitration, felt 
obliged, in paying damages awarded against the United States, to dissent 
from the reasons contained in the opinion of the majority of the Tribunal. 

The dissent of the Secretary of State is of far-reaching importance, in- 
dicating as it does the intention of the United States to comply with its 
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obligations as expressed in the sentence, but determining at one and the 
same time, after a consideration of the opinion of the Tribunal and the entire 
case, that the opinion is not a satisfactory statement of the obligation, and 
rejecting it as unacceptable either from the standpoint of international law 
or the sovereign rights of these United States. 

For present purposes the dissent may be said to consist of two parts. The 
first, of a formal nature, expressing regret that the Tribunal had not complied 
with the Pacific Settlement Convention of 1907 in giving the reasons for the 
award, and that it had not stated the principle of decision applicable to and 
actually applied in each of the items of the controversy. The second ques- 
tions, and in questioning denies, the right of the Tribunal and in effect of 
any arbitral tribunal to define the sovereignty of the United States, and to 
place a limit upon the exercise of their sovereign powers. The United 
States had admitted liability to a limited extent. It was only necessary 
therefore for the arbitral tribunal to assess the liability of the United States, 
increasing it if in its judgment the amount of compensation to the subjects 
of Norway should be increased under the terms of submission. 

In effect, the Secretary of State accepts the award only as a precedent for 
an arbitral tribunal to assess damages when the parties have agreed to 
submit the question of damages to arbitration. He denies that the reasons 
expressed in the opinion are a precedent and, as trustee for the United 
States in the premises, he states that the opinion will not be considered a 
precedent. 

Chief Justice Coke once said in debate in the House of Commons that 
“Magna Charta is such a fellow that he will have no sovereign’’. Secretary 
Hughes’ statement is to the effect that ‘‘These United States recognize no 
sovereign other than themselves and the government which they have 


instituted ’”’. 
JaMES Brown Scort. 


THE LAUSANNE CONFERENCE 


The Eastern question—as Arnold Toynbee has demonstrated in his 
illuminating book The Western Question in Greece and Turkey—is essentially 
a Western question. It concerns quite as much the nationalistic ambitions 
and rivalries of the European Powers as it does the peculiar interests and 
problems of the peoples of the Near East. Unlike previous conferences 
such as the Congress of Berlin, the Conference of Lausanne found itself 
confronted, not by an abject conquered ‘Sick Man’’, but by an invigorated 
re-awakened nation determined at all costs to maintain what it believes to 
be the sovereign rights of the Turkish people. The result has been that it 
was found necessary at Lausanne to seek a conciliatory adjustment of the 
Western and Eastern questions. The pretensions of the European Powers 
both among themselves and as against Turkey have naturally assumed a 
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less important place than the claims of the Turks who felt that they had 
everything to gain and little to lose by an unyielding belligerent attitude. 

The ferment of nationalism, as expressed in the alleged principle of the 
“right of self-determination”’, has produced amazing results in Turkey as 
well as in other countries. It should be recalled that the twelfth of Presi- 
dent Wilson’s Fourteen Points asserted that: ‘‘The Turkish portions of the 
present Ottoman Empire should be assured a secure sovereignty. , 
A lethargic people who believed in a theocratic state and who for centuries 
had maintained an indifferent, if not an indulgent, attitude towards their 
non-Moslem neighbors, have shaken off their apathy and are now asserting 
the literal claim of ‘Turkey for the Turks”. They have stripped their 
Caliph of his political functions as Sultan. They have divorced the Moslem 
Church from the state, and have established a genuinely democratic govern- 
ment in Angora. Democratic by instinct though respectful of leadership 
and authority, the Turks have dedicated themselves to the colossal task of 
the regeneration of their nation. 

A melancholy aspect of this manifestation of nationalism is the fervid 
conviction of the Turks that in view of the nationalistic aims of the Greeks 
and Armenians and the danger of European intervention in their behalf, it 
is no longer possible to permit such alien elements to remain within the 
Turkish nation. The Armenians have been dispersed and exterminated as 
a national community enjoying special privileges under the Sultans. The 
Greeks have been likewise dispersed, largely as the result of the disastrous 
adventure in Asia Minor. Turkey and Greece have agreed, with the ap- 
proval of the League of Nations, to exchange populations, though the 
Greeks in Constantinople have been allowed to remain in a rather pre- 
carious state bereft of former privileges as a national community under 
their Patriarch, while that high official has been permitted to remain on his 
historic throne of old Byzantium shorn of his political and judicial functions. 
In such tragic ways has the principle of “self-determination” affected the 
ancient civilizations of the Near and the Middle East. 

The policy of the Angora Government towards the European Powers and 
towards foreigners in general is indicated in their absolute determination to 
abolish the hateful régime of the capitulations under which Turkish sover- 
eign rights in fiscal, economic, educational, judicial, and other respects were 
practically ignored. Privileges and concessions originally granted by the 
voluntary action of the Turks to foreigners and non-Moslem subjects alike 
became transformed through successive wars, interventions and diplomatic 
intrigues into irksome exactions that formed the basis of a kind of inter- 
national suzerainty over Turkey. The Turkish customs tariff could not be 
altered except by the consent of the European Powers, and then only at the 
cost of other concessions by the Turks. Their finances through the hypothe- 
cation of revenues to the Dette Publique came largely under foreign control. 
Valuable concessions and monopolies were obtained by methods fair and foul, 
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particularly during the nefarious reign of Abdul Hamid. The various 
foreign missionary establishments acquired exceptional privileges that left 
them practically independent of Turkish supervision and control. The 
foreign postoffices crept in insidiously and deprived the Ottoman postal 
service of a large revenue, as well as enabling foreigners to evade provisions 
of Turkish law relating to customs duties and to censorship. 

The extraordinary juridical privileges acquired by foreigners made them 
almost entirely immune from Ottoman jurisdiction and resulted in an in- 
tolerable disregard of Turkish laws and sensibilities, as instanced in the 
maintenance of foreign brothels which the police could not close or control. 
Foreigners in Turkey before 1914 enjoyed so privileged a status that they 
were not only free from the restraints of Turkish laws, but also from the 
restraints of their own laws. 

The unyielding attitude of the Turks at Lausanne is not difficult to 
understand: in fact, it commands considerable sympathy and respect. The 
attitude of the European Powers, on the other hand, in seeking to retain as 
many of their former privileges as possible is also not difficult to appreciate, 
particularly when there is reasonable doubt concerning the ability of 
Turkey at this time to afford adequate guarantees to foreigners in the funda- 
mental matter of justice. Nor is it difficult to understand why the con- 
ference should have ended in a deadlock on February fourth, and why the 
Angora Nationalists should have desired further time for deliberation. 

The main proposals of the European Powers, presented by Lord Curzon 
with the moral support of the United States, have been summarized as 
follows by the London Times of February 1: 

I. In judicial matters the Turkish courts are to have jurisdiction over 
foreigners, except with respect to questions of personal status ‘‘ which will be 
referred to the national courts of the parties unless the parties themselves 
wish to take them before the Turkish courts.” It is proposed that for a 
transitional period of five years pending a reorganization of the Turkish 
judicial system that certain foreign “‘conseillers legistes’’ selected by a board 
of two Turkish officials and three judges of the Permanent Court of Inter- 
national Justice shall actually participate in the trial of foreigners. Domi- 
ciliary visits by the Turkish authorities, as also the arrest of foreigners, will 
require the participation of these novel functionaries. It is furthermore 
proposed that the foreign judicial representatives shal] be in a majority in 
any court judging a case in the last resort. 

There is much to be said in favor of this solution of the problem of the 
juridical status of foreigners, though it would seem an unnecessary hardship 
to refer them back to their own national courts in questions of personal 
status when a competent consular official in Turkey could adjust such 
matters without violating Turkish sovereignty in any essential respect, and, 
as a matter of fact, could greatly facilitate the normal intercourse of nations, 
commercial and otherwise. 
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This proposal furthermore provides that ‘‘the Turkish Government shall 
set up an advisory Committee composed of Turkish officials and the con- 
seillers legistes attached to the Courts of Appeal and Cassation to elaborate 
such reforms as may be necessary to bring the legislation, judicial organiza- 
tion, and prison system of Turkey into conformity with modern conditions.” 

In view of the utter demoralization of the Ottoman Empire under Abdul 
Hamid and the appalling war conditions since 1912, it would seem as if the 
Nationalists at Angora would welcome this proposal of a modus vivendi for 
a transitional period to afford a fair opportunity to adjust the Turkish 
judicial system to the peculiar needs of foreigners as contrasted with the 
needs of Turkish nationals. 

II. The financial and economic proposals submitted to the Turks are in the 
main: (1) To maintain the safeguards for foreign creditors through the 
agency of the Dette Publique with all its great powers of control of internal 
revenues; (2) to uphold the private concessions and monopolies acquired 
under the old régime; (3) to maintain for five years the customs tariff in 
vigor on October 1, 1916. 

These proposals, it may be seen, are of a nature to offend the sensibilities 
of the Turks who insist that they should be accorded a fair chance to re- 
generate their nation free of the galling restraints imposed in times when 
the people of Turkey were in no position either to protect sovereign interests 
or to assume direct responsibility for international obligations. It may 
fairly be asked whether the European Powers should not manifest a much 
larger degree of generosity and consideration than these financial and 
economic proposals would seem to indicate. 

III. Concerning the foreign religious, educational, and other philan- 
thropic establishments in Turkey, the Powers at Lausanne have proposed 
that ‘“‘there shall be no interference with the free working of existing estab- 
lishments”’, and furthermore that ‘they shall be subject to Turkish law on 
the understanding that the special character of the institutions shall not be 
thereby impaired.”’ This peculiar phraseology may again be offensive to 
the sensibilities of the Nationalists, who have good reason to distrust 
any foreign establishments serving as political agencies and affording at 
times grounds for diplomatic intervention in the internal affairs of Turkey. 
Such philanthropic institutions should be disassociated as far as possible from 
any suspicion of political purposes. They should stand or fall mainly on 
their own intrinsic merits as in the case of nearly all sovereign, independent 
states. 

IV. Concerning the protection of Christian minorities, the proposals of 
the Powers embody on the whole similar provisions to those of the various 
European minority treaties which have been placed under the guarantees of 
the League of Nations. They include, however, the specific proposal that 
the non-Moslem minorities in Turkey shall be permitted to regulate ‘“ ques- 
tions of family or personal status according to their usages, such measures to 
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be elaborated later by special commissions composed in equal numbers of 
representatives of the interested minorities with an arbiter chosen from 
European jurists by the League of Nations and Turkey in agreement.” 

Here again the Nationalists, having vividly in mind the many pretexts 
for foreign intervention in Turkish affairs in alleged behalf of non-Moslem 
minorities, and conscious of the nationalistic claims of the Greeks and 
Armenians, have a natural apprehension lest provisions of this character 
should have the tendency, if not the purport, to permit further interventions 
of a political nature by the European Powers. It was just such an appre- 
hension that impelled the Turks by methods that have aroused the indigna- 
tion and horror of the rest of the world to seek to get rid of this problem of 
the minorities through the expedient of removing them from the confines of 
Turkey. 

V. The proposals concerning the maintenance of the freedom of the 
straits provide for: 

(1) The absolute freedom of passage for ships of commerce in time of 
peace, and in time of war when Turkey is neutral. ‘‘ When Turkey is 
belligerent the free passage of neutral ships of commerce is permitted with 
the right of visit and search reserved to Turkey.” 

(2) Limitations on the number and size of warships permitted to enter 
the Black Sea, and the exclusion of enemy warships when Turkey is at war. 

(3) The creation of demilitarized zones on both sides of the Dardanelles, 
the Bosphorus and of the Sea of Marmora in which Turkey will not main- 
tain “regular” forces or “‘permanent”’ fortifications. 

(4) A Straits Commission shall be constituted, under the chairmanship 
of the Turkish representative and composed of representatives of France, 
Great Britain, Italy, Japan, Bulgaria, Greece, Roumania, and Yugo- 
slavia. Russia shall also be admitted if she signs the convention. The 
United States can be represented if they desire. The commission shall 
have the duty of seeing that the clauses regarding the passage of warships 
are duly observed. It will exercise its mission under the auspices of the 
League of Nations. 

In order to reassure Turkey that the freedom of the straits shall not be 
exploited to her disadvantage, the signatory Powers, “and in any event 
France, Great Britain, Italy and Japan’’, undertake that they will jointly 
prevent “by every means which the Council of the League of Nations shall 
decide”’ any violation of the Straits Convention or any act of war liable to 
impede the freedom of the Straits. 

(5) Turkey is permitted to garrison Constantinople and to maintain a 
fleet with naval bases and arsenals in the waters of the straits. 

In such ways has it been attempted to reconcile the freedom of the 
straits with the sovereignty of the Turks over Constantinople. As a matter 
of fact, if the freedom of the straits is rigidly and vigorously maintained, as 
these proposals would seem to intend, this wonderful city will cease to have 
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great significance to the Turks, who necessarily will have to maintain their 
capital in the interior of Asia Minor freed from the constraints and affronts 
implied by the presence of foreign warships in the Bosphorus. The proposed 
arrangement may thus prove satisfactory so long as no Power seeks to alter 
the status quo at Constantinople. 

In appraising this Western-Eastern question it is impossible to escape a 
certain amount of legitimate pessimism. It contains few stable factors and 
involves hardly any all-controlling principles. The variable quantities are 
so variable as to render any such settlement as that proposed at Lausanne 
of very dubious value. But one must be thankful for any peaceful adjust- 
ments no matter how temporary. 

The réle of the United States at Lausanne would seem to have been that 
of the disinterested advocate of sound principles rather than of special 
interests. The American delegation endeavored to exert a friendly con- 
ciliatory influence and, according to the London Times of February 1, 
“contributed materially to the unity of the conference.” The policy of the 
United States in the Near East was set forth in a communication of October 
30 sent by the Department of State to the British, French and Italian 
Governments. It stated in part: 


The Conference proposed for the purpose of drawing up peace with 
Turkey will have primarily to deal with the problems resulting from the 
state of belligerency between the Allied Powers, Turkey, and Greece. 
The United States was neither at war with Turkey nor a party to the 
Armistice of 1918 and does not desire to participate in the final peace 
negotiations or to assume responsibility for the political and territorial 
adjustments which may be effected. 

While maintaining this reserve in regard to certain phases of the Near 
East settlement the Government of the United States does not desire 
to leave the impression that it regards its interests as less entitled to 
consideration than those of any other Power, or that it is disposed to 
relinquish rights enjoyed in common with other Powers, or proper 
commercial opportunity, or that it is unconcerned with the humani- 
tarian interests involved. 

For the purpose of clarity certain subjects of particular American 
concern may be briefly summarized. 

(1) The maintenance of Capitulations which may be essential to the 
appropriate safeguarding of non-Moslem interests. 

(2) The protection, under proper guarantees, of philanthropic, 
educational and religious institutions. 

(3) Appropriate undertakings in regard to the freedom of opportu- 
nity, without discrimination or special privilege, for commercial 
enterprise. 

(4) Indemnity for losses suffered by Americans in Turkey as a result 
of arbitrary and illegal acts. 

(5) Suitable provisions for the protection of minorities. 
(6) Assurances touching on the freedom of the Straits. 
(7) Reasonable opportunity for archaeological research and study. 
This brief summary, while not exhaustive, may serve to indicate the 
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general nature of American interests. To safeguard such interests, and 
to facilitate the exchange of views the Government of the United States 
is prepared to send observers to the proposed conference if this action 
is agreeable to the Powers concerned. Without participating in the 
negotiations of the treaty of peace, those observers would be able to 
intimate this Government’s position in greater detail than is possible 
in this Aide-Memoire and they could also inform the American Govern- 
ment of the attitude of other Powers in matters where there are mutual 
interests. 


In harmony with this position the American delegation at Lausanne did 
not hesitate to express and to further its views on matters of large interest 
involving fundamental principles; and at the end it urged the Turkish 
delegation to accept the joint proposals of the other Powers. This still 
leaves the United States free, however, to adjust its relations with Turkey 
by a separate treaty which may or may not embody the proposals of the 
other Powers as may best serve specific American interests and the general 
interests of other nations. The United States is naturally concerned in 
particular in the fate of the large number of important American religious 
and philanthropic institutions in Turkey. This problem has been rendered 
infinitely more difficult by the changed situation whereby the non-Moslem 
minorities to whom these institutions primarily ministered have been 
largely eliminated. This change should logically mean that their efforts 
should be directed towards the Moslems, but it remains to be seen whether 
this will be feasible in possible opposition to Turkish chauvinism. In 
any event, the United States as the one great Power having no strategic 
interests or selfish aims in the Near East, and not having forfeited in any 
way its position as a friendly mediator, may be able to render most important 
services to the whole world by participating wherever the opportunity may 
offer in the upbuilding and regeneration of the Turkish nation. 

Puitip Brown. 


THE RECOGNITION OF SOVIET RUSSIA 


Secretary of State Hughes made some remarks, on March 21, 1923, to the 
Women’s Committee for Recognition of Russia, which are so noteworthy 
that the JourNAL, although it is in press, has felt it to be its duty to include 
them, albeit in the form of an editorial comment. 

Mr. Hughes’ statement falls naturally into two divisions; the first, and 
not the least interesting, deals with economic questions, the second, with a 
very difficult and complicated question of international law. On this latter 
phase of the subject he said, and it could not be better said: 

I recognize fully the distinction between matters exclusively of eco- 
nomic import, and the question of diplomatic relations. As I said to 
the representatives of your organization a year ago, the fundamental 


question in the recognition of a government is whether it shows ability 
and a disposition to discharge international obligations. Stability, of 
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course, is important; stability is essential. Some speak as though 
stability was all that was necessary. What however would avail mere 
stability if it were stability in the prosecution of a policy of repudiation 
and confiscation? In the case of Russia we have a very easy test of a 
matter of fundamental importance, and that is of good faith in the 
discharge of international obligations. I say that good faith is a matter 
of essential importance because words are easily spoken. Of what avail 
is it to speak of assurances, if valid obligations and rights are repudiated 
and property is confiscated? 


The reasons which have impelled Secretary Hughes to refuse recognition 
to the present government of Russia—a country which was recognized by 
all nations generations ago as a member of the family of nations—are thus 
stated by him: 

Our own government, after the first revolution, loaned about $187,- 
000,000 to Russia. I may say that we were the first to recognize the 
Kerensky Government; that government did not profess a policy of 
repudiation. Now what did the Soviet authorities do? In their Decree 
of January 21, 1918, they made this simple statement: ‘‘ Uncondition- 
ally, and without any exceptions, all foreign loans are annulled.” 

What was loaned to Russia out of our Liberty Bond proceeds, and 
the war loans obtained by Russia before the revolution to enable Russia 
to continue the war were simply annulled! . . . Ihave yet to hear 
of any change in this announcement of the Soviet authorities. Sug- 
gestions which have been reported have always been coupled with 
impossible qualifications. 

Here is a simple test. We have in this case no need to speculate, as 
of what avail are assurances when we find properties taken, without 
compensation or restoration, obligations repudiated,—properties of all 
sorts, the investments of one of our great life insurance companies, for 
example. 

Not only would it be a mistaken policy to give encouragement to 
repudiation and confiscation, but it is also important to remember that 
there should be no encouragement to those efforts of the Soviet authori- 
ties to visit upon other peoples the disasters that have overwhelmed the 
Russian people. I wish that I could believe that such efforts had been 
abandoned. Last November—last November Zinoviev said: ‘“‘The 
eternal in the Russian revolution is the fact that it is the beginning of 
the world revolution.”” Lenin, before the last Congress of the Third 
Internationale, last fall, said that “the revolutionists of all countries 
must learn the organization, the planning, the method and the substance 
of revolutionary work.” “Then, I am convinced,’ he said, “‘the out- 
look of the world revolution will not be good but excellent.’”’ And 
Trotsky, addressing the Fifth Congress of the Russian Communist 
Youths at Moscow last October—not two years ago, but last October— 
said this: ‘‘ That means, comrades, that revolution is coming in Europe 
as well as in America, systematically, step by step, stubbornly and with 
gnashing of teeth in both camps. It will be long protracted, cruel and 


sanguinary.” 


Under date of March 12, 1793, Thomas Jefferson, then Secretary of State, 
instructed Gouverneur Morris, then our Minister to revolutionary France in 
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language which has not yet lost its timeliness nor, indeed, its freshness, 
although it has often been quoted, 

We surely cannot deny to any nation that right whereon our own 
government is founded, that everyone may govern itself according to 
whatever form it pleases, and change these forms at its own will; and 
that it may transact its business with foreign nations through whatever 
organ it thinks proper, whether king, convention, assembly, committee, 
president, or anything else it may choose. The will of the nation is 
the only thing essential to be regarded. 


The will of the nation, however, is two-fold. The will to claim its rights; 
the will to perform its duties under international law. The will to each is 
essential, and recognition of a government lacking the latter can be properly 
refused. 

The statement of Secretary Hughes is in line with the policy inaugurated 
by the first and greatest administration under the Constitution of these 
United States. It was formulated by the first Secretary of State, of which 
Mr. Hughes is at present the last, and assuredly not the least. 

JAMES Brown Scott. 


AN IMPORTANT DECISION BY THE PERMANENT COURT OF INTERNATIONAL 


JUSTICE 
At the request of the British Government the Council of the League of 
Nations placed on its agenda of August 11, 1922, the following subject: 


Dispute between France and Great Britain as to the nationality 
decrees issued in Tunis and Morocco (French zone), on November 8, 
1921, and their application to British subjects, the French Government 
having refused to submit the legal questions involved to arbitration. 


On October 4, 1922, the Council, reciting that it had examined the pro- 
posal of Lord Balfour and M. Leon Bourgeois as to the same, and noting that 
the two governments “‘have agreed on the proposals to be made by the 
Council’, expressed its adhesion to the principles in these proposals and 
adopted the following resolution: 


(a) The Council decides to refer to the Permanent Court of Inter- 
national Justice, for its opinion, the question whether the dispute 
referred to above is or is not by international law solely a matter of 
domestic jurisdiction (Article 15, paragraph 8 of the Covenant) ; 

(6) And it requests the two governments to bring this matter before 
the Permanent Court of International Justice, and to arrange with the 
Court with regard to the date on which the question can be heard and 
with regard to the procedure to be followed; 

(c) Furthermore, the Council takes note that the two governments 
have agreed that, if the opinion of the Court upon the above question 
is that it is not solely a matter of domestic jurisdiction, the whole dispute 
will be referred to arbitration or to judicial settlement under conditions 
to be agreed between the governments. 
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(d) The Secretary General of the League will communicate para- 
graphs (a) and (b) to the Court. 


On November 6, 1922, the Secretary General “by virtue of the powers 
conferred upon him in this resolution’, transmitted to the Court by letter 
the request of the Council, together with a certified copy of the resolution 
and a memorandum of the circumstances under which the question was 
submitted to the Council. 


The decrees concerning which the difference arose 


The decrees in question were: 

A decree of the Bey of Tunis of November 8, 1921, providing that except 
French citizens “Est Tunisien, . . . tout individu né sur le territotre de 
Notre Royaume de parents, dont V’'un y est né lui-méme, sous réserve des dis- 
positions des conventions ou trattés liant le Gouvernement tunisien’’. 

A decree of the same date by the President of the French Republic as 
follows: 

Est Francais tout individu né dans la Régence de Tunis de parents dont 
l'un, justiciable au titre étranger des tribunauz frangais du Protectorat, 
est lui-méme né dans la Régence, pourvu que sa filiation soit établie en 
conformité des prescriptions de la loi nationale de l’'ascendant ou de la loi 
francaise avant l’dge de 21 ans. 

Si ce parent n’est pas celui qui, en vertu des régles posées par la légis- 
lation francaise, donne al’enfant sa nationalité celut-ci peut, entre sa vingt- 
et-uniéme et sa vingt-deuxiéme année, déclarer qu’il renonce a la qualité de 
Francaise. 

Cette déclaration sera recue dans les formes et sous les conditions dé- 
terminées par les articles 9 et suivants du décret du 3 Octobre 1910. 


Both decrees were published on the same day in the Tunisian Journal 
officiel, that of the Bey preceding the French decree. 

Like legislation was introduced in the French zone of Morocco on the 
same day by a dahir issued by his Shereefian Majesty and a like decree of the 
President of the French Republic and the dahir was published December 6, 
1921, in the Bulletin officiel of the French zone of Morocco with a copy of the 
French decree attached. 

Great Britain, through its Ambassador at Paris, protested to the French 
Government against the application of the Tunisian decrees to British sub- 
jects and declined to recognize the dahir and corresponding French decree as 
applicable to persons entitled to British nationality. In the correspondence 
ensuing England suggested a reference to the Permanent Court of Inter- 
national Justice. 

M. Poincaré could not adopt this view “because the interests of a third 
Power, Tunis, were affected, and because questions of nationality were too 
intimately connected with the actual constitution of a state to make it pos- 
sible to consider them as questions of an ‘exclusively juridical’ character”’. 
He also refused assent to the English view as to Morocco. England threat- 
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ened to place the whole matter before the Council of the League of Nations. 
M. Poincaré replied that the question could not be submitted to the Council 
because not “within the list of disputes mentioned in Articles 13 and 15 of 
the Covenant”. After further correspondence, in which M. Poincaré in- 
sisted the question was “‘une de celles que le droit international laisse 2 la 
compétence exclusive de l’autorité territoriale’’, Great Britain laid the matter 
before the Council. Conversations ensued and an agreement for submission 
was reached between the governments concerned as indicated. 

Under Article 73 of the rules of the Court, notice of this request was given 
to the members of the League through the Secretary General, and to the 
states mentioned in the annex to the Covenant. In compliance with sub- 
section (b), the President of the Court communicated with the two differing 
governments. It was agreed that an extraordinary session of the Court be 
held commencing January 8, 1923; that the British and French Governments 
should deposit their cases and counter-cases with the Court and transmit 
them direct to each other not later than November 25 and December 23 
respectively, and that there be oral exposition before the Court by not more 
than two representatives of each government. Both governments complied 
as to the documents, and supplementary documents were submitted by the 
British Government on January 6, and two series of documents, quoted dur- 
ing oral argument by the assistant agent of the French Government, were 
sent the Court by letters of January 16 and 24. 

On January 8 the Court held a private sitting, but it held public sittings 
beginning on the 9th and continuing five days. Great Britain was repre- 
sented by the Attorney General, Sir Douglas Hogg, K. C. M. P., and by Sir 
Ernest Pollock, Bart, K. C. M. P. France by Prof. de Lapradelle and M. 
Merillon, Procureur Général prés la Cour de Cassation. 

When the oral proceedings were finished, each party deposited with the 
Court its final conclusions. Those of France cover four printed pages, and 
those of Great Britain one page. 

On February 7, 1923, the Court gave its decision. It held that slight 
differences in the wording of the opposing texts, as the terms ‘‘solely with- 
in the domestic jurisdiction’’, “d’ordre intérieur”’ and ‘“‘d la compétence 
exclusive’ must, in the present case, be regarded as having the same mean- 
ing; that the resolution also differs from the text of the Covenant, as “the 
latter speaks of” a matter which by international law is solely within the 
domestic jurisdiction (question que le droit international laisse a la compétence 
exclusive), whereas the resolution asks whether the dispute between the two 
Powers is a matter of ‘‘domestic jurisdiction’’—‘‘d’ ordre intérieur”’, but this 
is, in the opinion of the Court, of no “juridical importance”’. 

The Court says that under the terms of the resolution of the Council it 
‘has to give an opinion upon the nature and not upon the merits of the dis- 
pute,” which latter may be the subject of a subsequent decision. The 
Court is emphatic that nothing in this “opinion can be interpreted as indi- 
cating a preference on the part of the Court in favor of any particular”’ view 
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as to the merits. It holds that an analysis of the diplomatic correspondence 
and the resolution of the Council ‘‘lead to the conclusion that the question 
submitted to the Court must be read and answered in the light” of para- 
graph 8 of Article 15, of the Covenant, which it cites in both English and 
French. The English text is as follows: 


If the dispute between the parties is claimed by one of them, and is 
found by the Council, to arise out of a matter which by international 
law is solely within the domestic jurisdiction of that party, the Council 
shall so report, and shall make no recommendation as to its settlement. 


The language of the French text is, “ une question que le droit international 
laisse a la compétence exclusive de cette partie.” The Court says: 


Special attention must be called to the word exclusive in the French 
text, to which the word ‘solely’ (within the domestic jurisdiction) cor- 
responds in the English text. The question to be considered is not 
whether one of the parties to the dispute is or is not competent in law 
to take or to refrain from taking a particular action, but whether the 
jurisdiction claimed belongs solely to that party. 


It says further in one point of view ‘‘the jurisdiction of a state is exclusive 
within the limits fixed by international law”’, but that a careful scrutiny of 
paragraph 8 ‘“‘shows that it is not in this sense that exclusive jurisdiction is 
referred to in that paragraph. The words ‘solely within the domestic 
jurisdiction’ seem rather to contemplate certain matters which, though they 
may very closely concern the interests of more than one state, are not, in 
principle, regulated by international law. As regards such matters, each 
state is sole judge’. The Court continues: 


The question whether a certain matter is or is not solely within the 
jurisdiction of a state is an essentially relative question; it depends upon 
the development of international relations. Thus, in the present state 
of international law, questions of nationality are, in the opinion of the 
court, in principle within this reserved domain. 

For the purpose of the present opinion, it is enough to observe that 
it may well happen that, in a matter which, like that of nationality, is 
not, in principle, regulated by international law the right of a state to 
use its discretion is nevertheless restricted by obligations which it may 
have undertaken towards other states. In such a case, jurisdiction 
which, in principle, belongs solely to the state, is limited by rules of 
international law. Article 15, paragraph 8, then ceases to apply as 
regards those states which are entitled to invoke such rules, and the 
dispute as to the question whether a state has or has not the right to take 
certain measures becomes in these circumstances a dispute of an inter- 
national character and falls outside the scope of the exception contained 
in this paragraph. To hold that a state has not exclusive jurisdiction 
does not in any way prejudice the final decision as to whether the state 
has a right to adopt such measures. 


The court holds that Article 15 establishes the fundamental principle that 
any dispute likely to lead to rupture, which is not arbitrated under Section 
13, shall go to the Council; that the usual reservations are not found; that 
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paragraph 8 of Article 15 is a reservation protecting the independence of 
states and, except for its terms, internal affairs, when they affect another 
country, could be brought before the Council; that under the above para- 
graph, however, the right of the League to recommend what is needed for 
peace yields to the right of the ‘‘state to maintain intact its independence in 
matters which international law recognizes to be solely within its jurisdic- 
tion’’; and that paragraph 8 is an exception to the preceding principle “and 
does not therefore lend itself to an extensive interpretation ’’. 

This consideration has especial importance as to matters solely within 
domestic jurisdiction so far as international law speaks, but as to which the 
other party invokes international engagements, which, it claims, preclude 
such exclusive jurisdiction. 

The Court says it is certain, as the Council held in the case of the Aaland 
Islands, that the mere bringing of a dispute before the League by a state is 
not enough to give it an international character; that the mere fact that one 
party appeals to engagements of an international character is likewise 
insufficient. ‘“‘But when once it appears that the legal grounds (titres) 
relied on are such as to justify the provisional conclusion that they are of 
juridical importance for the dispute submitted to the Council, and that the 
question whether it is competent for one state to take certain measures is 
subordinated to the formation of an opinion with regard to the validity and 
construction of these legal grounds (titres), the provisions contained in 
paragraph 8 of Article 15 cease to apply, and the matter, ceasing to be one 
solely within the domestic jurisdiction of the state, enters the domain gov- 
erned by international law”. The Court holds that, in order to reply to the 
question as to jurisdiction, it is not necessary to decide as to the legal grounds 
invoked, since this would not be in conformity with the Covenant for 
pacific settlements. They therefore hold, contrary to the French conten- 
tion, that they are called upon to consider the arguments and grounds 
advanced only so far as ‘‘ to form an opinion as to the nature of the dispute’’. 

The Court further held: 

The French decrees which were called in question related to persons born 
upon the territory of the French Protectorates of Tunis and of the French 
zone of Morocco, and not upon the territory of France itself, so the question 
is, even though a state is competent to enact such legislation as to its own 
territory, has it like competence as to protected territory? 

The powers of the protecting over the protected state depend, first, on 
the treaties between them establishing the protectorate; and, secondly, upon 
the conditions under which the protectorate has been recognized by third 
Powers ‘‘against whom there is an intention to rely on these treaties’’. 
Protectorates, under international law, have common features but also 
“individual legal characteristics resulting from the special conditions under 
which they were created and the stage of their development”. 

The present case depends, as to Tunis, on treaties of Casr-Said of May 12, 
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1881, and of La Marsa of June 8, 1883, between France and Tunis, and 
correspondence between France and England of 1881-3: and as to Morocco, 
on the treaty of Fez of March 30, 1912, between France and Morocco; the 
Anglo-French declaration as to Egypt and Morocco of April 8, 1904, Sir 
Edward Grey’s note to M. Daeschner of November 14, 1911, and the letter 
of M. Kiderlen-Waechter, Secretary of State for Foreign Affairs of Germany 
to M. Jules Cambon, French Ambassador at Berlin, of November 4, 1911. 

The question whether the exclusive jurisdiction which a state has over 
nationality in its own territory extends to protected territory depends on 
the whole situation examined from the standpoint of international law. The 
question therefore is not solely one of domestic jurisdiction. 

France claimed that the united powers of the protecting and protected 
states were equivalent to full sovereignty and that, therefore, the two, by 
agreement between themselves, could exercise in the protected territory as 
full powers as those recognized by international law as enjoyed by a sovereign 
state in its national territory. Great Britain disputed this. The Court 
held recourse to international law necessary ‘‘to decide what the value of an 
agreement of this kind may be as regards third states, and that the question 
consequently ceases to be one which, by international law, is solely within 
the domestic jurisdiction of a State’’. 

Great Britain relies on her treaties with the two states, subsequently 
placed under protectorate, to prevent the decrees of November 8, 1921, 
applying to British subjects. Those treaties preserved to British subjects 
“‘a measure of .extraterritoriality incompatible with the imposition of an- 
other nationality’’. France claimed that those treaties had lapsed on the 
principle clausula rebus sic stantibus because the establishment of a legal and 
judicial regime in conformity with French legislation had created a new 
situation which deprived the capitulary regime of its raison d’étre’’. The 
Court holds a recourse to international law as to the duration of treaties 
necessary for any decision; that it follows that the question is not by inter- 
national law “‘solely within the domestic jurisdiction of a State”’. 

As to Tunis, France contended that “Great Britain formally renounced 
her rights of jurisdiction in the Regency”’ (Lord Granville to M. Tissot, June 
20, 1883; Order in Council, December 31, 1883) and that “by the Franco- 
British arrangement of September 18, 1897, she accepted a new basis for the 
relations between France and herself in Tunis.” It appears that the two 
governments differ as to the scope of the declarations and the construction of 
the arrangement. These divergencies, it was held, require the interpretation 
of international engagements, which interpretation, according to inter- 
national law, does not fall solely within the domestic jurisdiction of a single 
state. 

In Morocco, Great Britain still exercises her consular jurisdiction. France 
claims that the capitulatory rights of Great Britain were renounced by her 
consent to the Franco-German Convention of 1911 “as soon as the new ju- 


304 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


dicial system contemplated by the Convention had been introduced”. 
Great Britain contends that her adhesion to this convention ‘was con- 
ditional upon the internationalization of the town and district of Tangiers, a 
condition which had not yet been fulfilled” and that it “‘was not an agree- 
ment for the suppression of the capitulatory regime,” but that ‘‘the secret 
articles of the Anglo-French declaration of April 8, 1904”’ still govern as to 
this. 
It appears therefore, the Court held, that as to Morocco also there is a dif- 
ference as to the interpretation of international engagements; that the 
differences of interpretation and the fact that Great Britain exercises capit- 
ulatory rights in the French protectorate in Morocco give international 
character to the legal situation. From this standpoint the question does 
not, by international law, fall solely within the domestic jurisdiction of 
a state. 

In addition to the above points, Great Britain relies, as to Tunis, on the 
most-favored-nation clause (Anglo-French arrangement of September 18, 
1897, and notes of March 8 and May 23, 1919, between the two governments) 
since, by Article 13 of the Franco-Italian Consular Convention of September 
28, 1896, Italian subjects in Tunis preserve their nationality. France denies 
that the most-favored-nation clause is applicable because of the exclusively 
economic bearing of that clause, and of the synallagmatic! character of the 
convention. 

The question involved is again held not one which by international law 
falls solely within the domestic jurisdiction of a single state. 

France claims that the arrangement of September 18, 1897, should be in- 
terpreted as a formal recognition by Great Britain of the competence of 
France to legislate as to the nationality of persons in Tunis the same as in 
France itself. Great Britain disputes this. 

The Court holds that, even if the claim of France is correct, her right still 
depends, as to Great Britain, on the construction of the most-favored-nation 
clause mentioned above, and this question is not, by international law, solely 
a matter of domestic jurisdiction. 

The Court, not having to enter into the merits of the dispute, confines itself 
to considering the facts above: 


In the opinion of the Court these facts suffice, even when considered 
separately, to prove that the dispute arises out of a matter which, by 
international law, is not solely within the domestic jurisdiction of France 
as such jurisdiction is defined in this opinion. 


For these reasons: 
The Court is of opinion that the dispute referred to in the resolution 


of the Council of the League of Nations of October 4, 1902, is not, by 
international law, solely a matter of domestic jurisdiction (Article 15, 
paragraph 8, of the Covenant), and therefore replies to the question 
submitted to it in the negative. 


1 Term of civil law meaning “imposing reciprocal obligations, bilateral.” 
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There were present at the hearings the following: MM. Loder, President; 


Weiss, Vice-President; Lord Finlay, MM. Nyholm, Moore, Anzilotti, and 
Huber, Judges; MM. Beichmann and Negulesco, Deputy Judges. 

It should be observed in estimating the effect of the decision that France, 
in its final conclusions, contended that the rule to be established was im- 
portant because it would apply to all protectorates and to ‘‘mandats de la 
Société de Nations, tres voisons du protectorate’’. 

Here we have to consider the exercise of a great jurisdiction almost at the 
threshold of its existence. One examines the record made seeking to cast the 
horoscope of this new and vast power. 

It must be admitted, first, that the Court has been scrupulous and exact in 
confining its response solely to the question submitted. It has carefully ab- 
stained from any intrusion upon other functions provided for by the Cove- 
nant or which pertain to national tribunals. Second, the reasoning is 
cogent, cumulative and, it should be added, convincing. It is believed it will 
meet the approval of most minds of sound common sense and legal training. 
Third, the method is broad and comprehensive, and has in it little of con- 
servatism. Not one reference is made, it is believed, to previous judicial de- 
cisions, to Grotius or any learned authority. The opinion and response 
spring full-panoplied from the brow of Jove. The eminent jurists are con- 
tent to rest on their own ordered and lucid reason. No authorities are col- 
lated. The utterances of the Court are of sufficient weight without any look- 
ing back to what other publicists and other courts have written or decided. 
This is somewhat a departure from English and American practice, but is 
more in accord with the usages of the civil law. 

The closing announcement as to the English and French versions “the 
French text being authoritative’’ sounds again for us the exotic note. 

The large conclusion as to the future course of this very high tribunal 
which is suggested with much force is that it will evolve such juristic rules 
and conceptions as it sees fit, controlled by no code and but little if at all lim- 
ited by judicial precedent or scholastic opinion. If it is called to deal with 
such international questions as may be discerned in the offing, even by our 
somewhat short-sighted and optimistic statesmen, it is apparent that it will 
probably register in perfect good faith and with supreme confidence, exclu- 
sively the views and policies of Europe. What those views and policies will 
prove to be as to the rights of Indian, Japanese and Chinese nationals on our 
shores, in our schools, in our lands, and in a claim, always appealing, for equal 
treatment, who can say? In the matter of enemy’s property and the vast 
sums claimed in relation thereto, in the matter of international debts which 
are owed to us in billions by the countries to which these judges belong, 
who can foresee their conclusions or anticipate their decisions? 

If they are hostile to the interests of this country and contrary to those 
views of justice and equity which we have so long assimilated, how can they 
be reviewed or corrected? No means is apparent and even an advisory opin- 
ion will operate as compulsive. 
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To depart from the practice of the new Court, and to quote a famous 
scholar, the learned Selden, in his Table Talk, says: “‘The frogs, in Aesop, 
were extreme wise, they had a great mind to some water, but they would not 
leap into the well, because they could not get out again”’. 

Perhaps it is right to record the last bit of private information as to this 
case which reaches us directly from The Hague. It is to the effect that one 
of the representatives insisted on extending his oral argument over a period 
of fifteen hours and on reading at length many excerpts; that this turned 
every one against him, and that the judges showed both their disapproval 
and their aptness for judicial functions by falling fast asleep. 

The new Court has been spoken of by Dr. Bellot as a replica of our United 
States Supreme Court. When one considers the enormous extension of the 
jurisdiction of our federal courts by construction, unimagined at the begin- 
ning, and in consequence, the great inroads made on the powers of the States 
and their judiciary, one feels that the same process must go on in the develop- 
ment of the scope and powers of the International Court. In fact, it seems 
apt to progress with vastly greater speed and less of limit than in our federal 
courts for several obvious reasons. First, our federal courts are restrained 
by an elaborate written constitution not easy of amendment, and are guided 
by an extended body of statutes. The slight restraints on the International 
Court are trifling and almost negligible in comparison. Second, the Supreme 
Court of the United States from the first “‘took over a great body of judicial 
precedent”’ both English and American, to which it referred and by which it 
was guided and continues to be guided. The International Court has no 
body of judicial decision to which it is apt to pay like deference or to which 
it has indicated any adherence. Third, the judges of our federal courts were 
trained, with but slight exception, in one great school of law, the Anglo- 
American, based on the English common law, and had thus a common basis 
of thought and feeling as to justice and equity. No such community of 
training or of ideas or sentiment can be found in the International Court, in 
which men trained under the common and the civil law, and representatives 
of most diverse nations, races, creeds and types of civilization, must be called 
to participate, having little in common, except access to the same fund by 
way of compensation. Some of these judges after the lapse of a year have 
not yet appeared at or functioned with the Court, yet it is understood have 
faithfully drawn their stipends. 

Under the above circumstances, the friendly eye of the international stu- 
dent must look to the uncharted course of the high tribunal with real solici- 
tude. He must wish for it not only exalted powers of intellect, but a spirit of 
equally exalted and disinterested devotion to justice, which cannot be said to 
be universal in international action. He must hope that these nebulous, un- 
fenced and expansive powers will not engulf and destroy the safeguards 
which the long, brave and successful struggle of our race and our country for 
freedom and self-government has fashioned and until now maintained. He 
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must think and speak of adherence to the Court as highly as of the holy 
estate of matrimony, which, says the prayer book “is commended of Saint 
Paul to be honorable among all men”’, but he must not forget that the ritual 
wisely adds ‘‘and therefore is not by any to be entered into inadvisedly or 
lightly, but reverently, discreetly, advisedly, soberly, and in the fear of God.” 


CHARLES NoBLE GREGORY. 


THE SOLICITOR FOR THE STATE DEPARTMENT 
Frep K. NIELSEN 


On August 18, 1922, the Honorable Fred K. Nielsen resigned the position 
of Solicitor of the Department of State, in order to devote himself solely to 
his duties as Agent of the United States before the American and British 
Claims Arbitration. This position to which he was appointed November 25, 
1921, was created by the treaty of August 18, 1910, for the final determina- 
tion of the claims of the two governments against one another mentioned in 
the treaty. 

Mr. Nielsen has had a long and varied career in the service of the Govern- 
ment. Born in Denmark April 22, 1879, and brought by his parents to this 
country the year after, he graduated as Bachelor of Arts from the University 
of Nebraska in 1902, receiving the degree of LL. B. from the law school of 
that institution in 1904, and two years later the degree of Master of Law 
from Georgetown University of the District of Columbia. He was admitted 
to the practice of law in Nebraska in 1904, and in the same year was ap- 
pointed to the Department of State, becoming Assista 4 Solicitor of the 
Department in 1913. The next year he was appointe. delegate plenipo- 
tentiary of the United States to the International Conference held at Christi- 
ania, to conclude a treaty which should create a government for Spitzbergen. 
During the World War he was commissioned a Major in the United States 
Army, and served from 1918 until after the Armistice. He was a represen- 
tative of the United States at the Peace Conference of Paris in 1919, in 
charge of matters relating to treaties, claims against enemy governments, 
and the protection of property in enemy countries; he was the principal 
representative of the United States on the commission which considered the 
revision of the Belgian treaties of 1839, and he was a representative of the 
United States on the commission at Paris which drafted an international 
treaty relative to sovereignty over the Spitzbergen Archipelago. 

Upon his return to the United States, Mr. Nielsen was appointed Solicitor 
of the Department of State by President Wilson on June 23, 1920, and was 
reappointed by President Harding. During the tenure of this impor- 
tant office (for the Solicitor is the chief law officer of the Department of 
State), he was a member of the Board of Examiners for entrance in the 
Diplomatic Service; and a technical expert of the American Delegation to 
the Conference on the Limitation of Armament in Washington, 1921-1922, 
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in which capacity he rendered services of the very greatest value to the 
Government. 

Mr. Nielsen has done many things, and he has done all of them well. He 
was very fortunate to hold office in the Department of State during and 
after the war, where it was his duty to render many important opinions 
upon difficult and complex questions during the period of American neutral- 
ity and in the period of reconstruction following the war. The agreements 
reached were in every case with his knowledge and cooperation, and he has 
had the unique experience of embodying them in treaties to which this 
country was a party, all of which have been advised and approved by the 
Senate and ratified by the President of the United States. Such experience 
is a training for success in a broad field. 

It is a great source of pleasure to the JouRNAL to note that Mr. Nielsen is 
not only a member of the American Society of International Law, but a 
member of its Executive Council. 


CHARLES CHENEY HyDE 


On January 27, 1923, Mr. Charles Cheney Hyde, of the Bar of the Dis- 
trict of Columbia, was appointed Solicitor for the Department of State, a 
position made vacant by Mr. Nielsen’s resignation. Mr. Hyde has spe- 
cialized in international law for many years. He brings to the Department 
a theoretical knowledge second to none, and an enviable reputation not 
only among the profession of the United States, but among publicists at 
large. 

Mr. Hyde was born in Chicago on May 22, 1873. He graduated from 
Yale in the class of 1895; received the degree of Master of Arts at Harvard 
University, and of Bachelor of Law from the Harvard Law School, from 
which institution he graduated in 1898. He was admitted to the practice 
of law in Chicago in that year, and was actively engaged in practice in 
Chicago until 1920, when he organized a law firm in Chicago of which he 
was the Washington representative. His academic career began in 1899, 
when he was appointed Lecturer of Diplomacy in the Northwestern Uni- 
versity Law School, becoming professor of international law in that institu- 
tion, and in 1908 he lectured on international law at his alma mater. 

Mr. Hyde has from time to time written articles on international relations 
and international law in a more technical sense of the word, and in 1922 he 
published a two volume treatise on International Law Chiefly as Interpreted 
and Applied by the United States. The work met with immediate success. 
It is, in the opinion of the undersigned, easily the best treatise on inter- 
national law in the English-speaking world, and it bids fair to become a 
classic. Benjamin Franklin once said that “‘a thousand leagues have nearly 
the same effect with a thousand years”. Perhaps if he were living today, 
with the increased facilities of communication, he might reduce his leagues. 
But whether Franklin’s statement is absolutely true or not, there can 
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be no doubt that well-informed people one thousand leagues away look 
upon Mr. Hyde’s performance as that of a master and of a great master. 
Indeed Mr. Cyril M. Picciotto has said of it in a review, under the caption 
of ‘‘An Unrivalled Textbook” which he has recently contributed to the 
British Yearbook of International Law that “‘this part of the work, like every 
other, is a miracle of exhaustive comprehensiveness of treatment, of rich 
learning, ripe and temperate judgment, and orderly presentation. The 
world of International Law is the richer for this work, which is the most 
noteworthy amd memorable of modern times’’. 

In associating himself with this judgment, the undersigned would like to 
say that, in his opinion, the Department of State is the ‘‘richer” for Mr. 
Hyde’s appointment, and as a past Solicitor of the Department, he would 
like to express the hope that Mr. Hyde’s tenure of that office may be “the 
most noteworthy and memorable of modern times’’. 


JAMES Brown Scott. 


CLEARING THE WAY FOR THE NICARAGUA CANAL 


Announcement is made in the daily press that, as one of the by-products of 
the recent Central American Conference held at Washington, a protocol has 
been signed by Secretary Hughes and the representatives of Costa Rica by 
which the latter country is to be consulted directly by the United States as to 
Costa Rican interests involved in the possible construction of the Nicaragua 
Canal by the United States. The text of the agreement is withheld pending 
its communication to the Senate. 

Attention is again directed to the desirability of constructing the Nica- 
ragua Canal because of the enormously increased use of the Panama Canal 
and the forecasting of a time not far in the future when its accommodations 
will be quite inadequate to the needs of the world’s commerce. It will be 
remembered that when the shift was made from the Nicaragua to the 
Panama route one of the arguments presented was that the latter would be a 
sea-level canal while the Nicaragua route would require the installation of 
many locks. The sea-level plan was soon dropped. To change from the 
present type at Panama would not only involve very great expenditures, but 
the solution of the problems presented by the great tidal differences on the 
Atlantic and Pacific sides. The old arguments in favor of the Nicaragua 
route are again heard: the shorter distance from the United States, the even 
supply of water from the Nicaraguan lakes, the more favorable prevailing 
winds in the Nicaraguan region. But the argument against an immediate 
undertaking is formidable because of the enormous expense involved, a rough 
estimate based on present costs being a billion dollars, more than five times 
the estimate of twenty years ago. This difficulty, however, is one mainly of 
the present. It is of great importance that the political and territorial ob- 
stacles be removed and Secretary Hughes’s agreement would seem to be at 
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least one step in this direction. It is to be hoped that the series of con- 
ventions and protocols, together with the general act of the Central Ameri- 
can Conference will afford such a secure basis for the peace, security, and ad- 
vancement of the Central American states that the way may be cleared of the 
remaining impediments which have so long beset the Nicaragua Canal enter- 
prise. 

The interests of Costa Rica in the Nicaragua Canal route were recognized 
by the United States soon after the negotiation of the first Hay-Pauncefote 
treaty of February 5, 1900. Secretary Hay signed protocols with Nicaragua 
and Costa Rica December 1, 1900 which referred specifically to that instru- 
ment. The texts of these protocols are not readily accessible, never having 
been submitted to the Senate for ratification. Therefore that with Costa 
Rica is here quoted in full, the one with Nicaragua being mutatis mutandis 
the same: 

It is agreed between the two Governments that when the President 
of the United States is authorized by law to acquire control of such 
portion of the territory now belonging to Costa Rica as may be desirable 
and necessary on which to construct and protect a canal of depth and 
capacity sufficient for the passage of vessels of the greatest tonnage and 
draft now in use, from a point near San Juan del Norte, on the Carib- 
bean Sea, via Lake Nicaragua to Brito, on the Pacific Ocean, they mutu- 
ally engage to enter into negotiations with each other to settle the plan 
and the agreements, in detail, found necessary to accomplish the con- 
struction and to provide for the ownership and control of the proposed 
canal. 

As preliminary to such future negotiations it is forthwith agreed that 
the course of said canal and the terminals thereof shall be the same that 
were stated in a treaty signed by the plenipotentiaries of the United 
States and Great Britain on February 5, 1900, and now pending in the 
Senate of the United States for confirmation, and that the provisions of 
the same shall be adhered to by the United States and Costa Rica.' 


The result of the Nicaraguan protocol was the submission, May 14, 1902, 
by Nicaragua of the draft of a treaty granting a perpetual lease to the United 
States of a canal route. The President of Costa Rica notified his Congress 
that the Government of the United States had opened negotiations “looking 
to the conclusion of a treaty whose fundamental terms are that the United 
States will be authorized to occupy, under the head of a perpetual lease, a 
certain belt of territory” for the construction and operation of a canal. “In 
return for these and other minor concessions we are offered the guaranty of 
the independence and sovereignty of Costa Rica and of the integrity of her 
territory and the payment to the government of a million and a half dollars.” 
President Iglesias then asked authority to enter into a negotiation involving 
the integrity of Costa Rican territory and the exercise of its sovereignty.’ 
The adoption of the Panama route and the negotiation of the Hay-Bunau 


1 Text in House Document No. 611, 57th Congress, Ist session, (Vol. 110), p 24. 
* Ibid., pp. 24-25. 
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Varilla treaty in 1903 so diverted the interest of the United States that the 
Costa Rican negotiation was discontinued. 

Ten years later Nicaragua, being in a disastrous financial situation, ex- 
pressed her desire to negotiate a treaty with the United States, granting a 
thirty year option to acquire a canal strip, and an outright grant for sites for 
naval stations in the Gulf of Fonseca and on the Corn Islands. The con- 
sideration proposed was three million dollars in cash plus an annual rental if 
the option were taken up. This overture resulted in the Weitzel-Chamorro 
treaty signed February 8, 1913 and submitted to the Senate near the close of 
the Taft administration.2 The Wilson administration then received this as 
yet unratified treaty as one of its legacies. The terms of the treaty having 
found their way into the public press the Minister of Costa Rica protested 
to Secretary Bryan against the ratification of the treaty by the United States 
on the ground that it was beyond the power of Nicaragua to enter into such 
an arrangement with the United States because the Cafias-Jerez treaty of 
1858 between Nicaragua and Costa Rica required prior consultation between 
the two countries and because the Cleveland Award of 1888 required the 
prior consent of Costa Rica to any arrangement involving the waters of the 
San Juan river. As the treaty was signed it provided for the establishment 
of a virtual protectorate over Nicaragua and contained an article applying to 
Nicaragua the provisions of the Platt Amendment relative to Cuba. It was 
desired to substitute for the Weitzel-Chamorro treaty a new agreement with 
the protectorate features omitted. The ultimate result was the Bryan- 
Chamorro treaty signed August 5, 1914 and submitted to the Senate August 
12,1914. The terms of the grant of a canal route made by Nicaragua in the 
Bryan-Chamorro treaty are clearly stated: ‘“‘The Government of Nicaragua 
grants in perpetuity to the Government of the United States, forever free 
from all taxation or other public charge, the exclusive proprietary rights nec- 
essary and convenient for the construction, operation and maintenance of an 
interoceanic canal by way of the San Juan River and the great Lake of Nica- 
ragua or by way of any route over Nicaraguan territory.”” The lease of the 
Corn Islands and the grant of a naval base on the Gulf of Fonseca were pro- 
vided for. The United States agreed to pay in cash upon the coming into 
effect of the treaty three million dollars in gold.‘ 

Prior to the signature of the treaty Salvador and Honduras had protested 
against the proposed concession of a naval base on the Gulf of Fonseca upon 
the ground that the waters of that gulf were owned jointly by Nicaragua, 
Honduras, and Salvador. The Government of Colombia protested against 
the lease of the Corn Islands setting up territorial claims thereto. It is, how- 
ever, with the protest of Costa Rica with reference to her rights in the Nica- 
ragua Canal route that we are here immediately concerned. The protest of 


* Memorandum of G. C. Weitzel relative to this treaty, Sen. Doc. 334, 64th Congress, Ist 


sess., Vol. 44. 
* Text of treaty in SuppLemMENT to this Journa., Vol. 10, pp. 258-260. 


H 
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Costa Rica was fully presented to the United States Senate while the Bryan- 
Chamorro treaty was under consideration. For a long time the treaty was 
held by the Senate Committee on Foreign Relations and after it had been 
reported to the Senate it was considered at length in executive session. Not 
until February 18, 1916 did the Senate advise and consent to its ratification. 
In addition to certain minor amendments to the text consent to ratification 
was voted, 55 to 19, with the proviso ‘that whereas Costa Rica, Salvador, 
and Honduras have protested against the ratification of said convention in 
the fear and belief that said convention might in some respect impair existing 
rights of said states, therefore it is declared by the Senate that in advising 
and consenting to the ratification of the said convention as amended such 
advice and consent are given with the understanding, to be expressed as a 
part of the instrument of ratification, that nothing in said convention is in- 
tended to affect any existing right of any of said states.”” Ratifications were 
exchanged and the sum of three million dollars in gold paid to Nicaragua.® 

Soon after the Bryan-Chamorro treaty was signed the American Minister 
to Costa Rica reported to Secretary Bryan that Costa Rican sentiment was 
bitterly opposed to the arrangement with Nicaragua. He reported a con- 
versation with President Jiménez in which the President said, that, con- 
sidering the relation of Costa Rica to the subject, he thought Costa Rica 
should have been consulted. He intimated that their national pride had 
been touched. “I referred to your assurance to Minister Calvo that our 
Government is ready to purchase an option on terms as favorable as those 
given by Nicaragua. He said that Costa Rica did not wish for money—I 
understood him to mean a money payment—but only wished that their rights 
be respected. I inquired how. He said, by recognizing their interest in the 
canal. That suggested a new idea and I asked if he meant that Costa Rica 
should have a share in the ownership of the canal when constructed. He 
said that that was his meaning. I believe that a treaty could be arranged 
with this Government upon the terms suggested; that is, to give Costa Rica, 
in return for its consent, a share (of course, it would necessarily be a small 
share) in the canal as a going concern.’* This suggestion seems not to have 
been followed. The Minister of Costa Rica insisted upon the insertion in 
the body of the treaty with Nicaragua of a clause, paragraph, or sentence 
which would make it clear that the rights of Costa Rica were not included in 
the present negotiation with Nicaragua.’ 

The next chapter in the story involves the action brought by Costa Rica 
against Nicaragua in the Central American Court of Justice in March of 
1916. The reservations adopted by the Senate the month before were not 
regarded by Costa Rica as a sufficient recognition and guarantee of her 
rights. Costa Rica claimed that the Bryan-Chamorro treaty was repugnant 


* Included as an item in the General Deficiency Appropriation Bill, approved Sept. 8, 1916. 
Nicaragua was paid $250,000 in 1917, the balance in 1918. 
* Foreign Relations of the United States, 1914, p. 967. 7 Tbid., p. 969. 
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to the Cafias-Jerez treaty of 1858 and the Cleveland award, and that the 
lease was in violation of Article 9 of the general treaty of 1907 between the 
five Central American Republics. The decision of the Central American 
Court of Justice rendered in September following was in favor of Costa Rica 
to the extent of adopting its contention that the rights of Costa Rica under 
the treaties named had been infringed, but as to Costa Rica’s demand that 
the Bryan-Chamorro treaty be declared null and void the Court held itself 
unable to make a declaration. In this as well as in the other case brought 
later in the same Court by Salvador against Nicaragua, attacking the grant 
of a naval base on the Gulf of Fonseca, the Nicaraguan members of the Court 
refused to participate and the Nicaraguan Government rejected the Court’s 
competency and power. These two cases wrecked the Central American 
Court of Justice and had the practical effect of interposing a serious obstacle 
to the setting up of a situation in which the United States might go ahead 
and arrange for a Nicaragua Canal route. The Bryan-Chamorro treaty is 
still in full force and effect as far as the mutual commitments of the United 
States and Nicaragua are concerned and by it recognition was given to the 
rights then existing in favor of the republics bordering upon Nicaragua. If 
the recent protocol marks the end of what would seem to have been an unnec- 
essary fear of the designs of the United States with reference to the canal, 
much will have been gained. So much benefit would accrue to all the Cen- 
tral American Republics by the ultimate construction of the Nicaragua 
Canal by the United States, and it can be constructed in no other way, that 
it is to be hoped that the Central American states, recognizing the need of 
coéperation, will join in hastening the undertaking and not as in the past, 
by insisting upon particularist claims, delay or defeat the consummation of 


the project. 
J. S. REEvEs. 


THE CENTRAL AMERICAN CONFERENCE 


On August 20, 1921, a meeting was held by the Presidents of Honduras, 
San Salvador and Nicaragua upon the U. S. S. Tacoma, in Fonseca Bay, at 
the request of the Government of Nicaragua, in order to devise measures 
looking to more peaceful relations between their three governments. They 
signed an agreement to the effect that the general treaty of peace and friend- 
ship concluded at Washington on December 20, 1907, by the five Republics 
of Central America was still binding and effective, in so far as these three Re- 
publics were concerned. Costa Rica and Guatemala likewise agreed that 
the general treaty was in force as respected them. It is proper to state in 
this connection that the general treaty to which reference is made was itself 
the outcome of a meeting held under similar circumstances, as appears from 
the following paragraphs of an editorial comment in the first number of the 
American Journal of International Law,' 


1 “The Peace of the Marblehead”, this Journat (1907), Vol. 1, pp. 141-143. 
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President Roosevelt and President Diaz cooperated in extending their 
good offices which were accepted by the belligerents on July 16 [1906]. 
Two days later an armistice was declared [between Guatemala, Hon- 
duras, and San Salvador], and under the personal guidance of the 
American and Mexican ministers {in Central America], representatives 
of the jarring factions were got on board the Marblehead, an American 
cruiser, which promptly steamed beyond the three-mile line so as to be 
on the high seas. Whether the calm of the ocean, or the sweet reason- 
ableness of peace dawned upon the representatives, or whether finally 
they were overcome by mal de mer, incident to life upon the high seas, 
is perhaps a matter of no great moment. The fact is that on the 20th 
an agreement was reached and signed by Guatemala, San Salvador and 
Honduras, providing for the establishment of peace, the withdrawal of 
military forces within three days, an exchange of prisoners, the nego- 
tiation within two months of a treaty of friendship, commerce, navi- 
gation, and the reference of future differences to arbitration by the 
presidents of the United States and Mexico. 

This agreement had the moral sanction of Costa Rica and Nicaragua. 

In accordance with the provisions of the Marblehead treaty, a con- 
ference of Central American representatives met, September 15 to 25, 
in San José under the presidency of Luis Anderson, minister of foreign 
affairs for Costa Rica. 


Upon the request of Honduras, Nicaragua and San Salvador, concurred in 
by Costa Rica and Guatemala, Secretary Hughes extended an invitation, 
on October 21, 1922, to the five Republics of Central America, to meet in the 


city 


of Washington on December 4, 1922, to discuss, 


1. The negotiation of a treaty or treaties to make effective those 
provisions of the treaties signed at Washington on December 20, 1907, 
which experience has shown to be effective in maintaining friendly re- 
lations and cooperation among the Central American States. 

2. Measures whereby, in view of the achievements accomplished with 
regard to the limitation of armaments by the Powers participating in 
the conference at Washington in 1921, the Central American States may 
carry on this endeavor and set an example to the world and above all 
to the Powers of this hemisphere, by adopting effective measures for the 
limitation of armaments in Central America. 

3. The working out of a plan for setting up tribunals of inquiry when- 
ever any disputes or questions regarding the proposed treaty or treaties, 
which can not be settled by diplomatic means, shall unfortunately arise 
between any two or more of the countries. 

4. Any other questions which the countries represented at the con- 
ference unanimously desire to consider. 


The conference met as planned, December 4, 1922, and was opened in the 
presence of the entire diplomatic corps accredited to Washington. Secretary 
of State Hughes was appropriately asked to take the chair, and to act as the 
presiding officer of the conference. In the course of his address he said,’ 


With your permission, I desire to emphasize the fact that, as the 
separate treaty establishing the Central American Court of Justice was 


? Bulletin of the Pan American Union, January 1923, p. 2-3. 
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terminated in 1917, it is most important that adequate provision now 
be made for appropriate arbitral disposition of controversies and that 
suitable methods be devised for carrying out the fundamental purpose of 
existing treaties in securing a basis for a lasting and just accord. 

It is also earnestly hoped that means may be found at least to curtail, 
and if possible to end, unnecessary and unproductive outlays, as there 
can be no stability or progress in the absence of a sound economic basis. 

You are blessed with the riches of natural resources; you command 
the conditions of orderly development and widespread contentment; 
you have the opportunity of fostering mutual relations which will pro- 
mote the security of each of your Republics without depriving it of any 
of its natural advantages; you have the good will and friendship of all 
Powers. It is our earnest hope that this conference may register your 
high and effective resolve to put an end to strife which impoverishes and 
to bring to naught all attempts to foment mutual distrust; and thus that 
it may afford that sense of national security and repose and of true 
fellowship between peoples by which you may each realize to the fullest 
extent the blessings of your national heritage. 

In all that you may endeavor to this end you have the assurance of 
the interest and cooperation of the Government of the United States. 


Interesting addresses were made by the chairman of each of the Central 
American delegations, and the conference organized itself for work and 
settled down to the difficult tasks which confronted it. It adjourned on 
February 7, 1923, with twelve treaties and conventions and three protocols 
to its credit. These treaties, conventions and protocols, which are reprinted 
textually in the supplement to this JouRNAL, pp. 70-132, are enumerated and 
analyzed in what may be considered an official statement, inasmuch as it ap- 
pears in the official Bulletin of the Pan American Union, in the archives of 
which Union the original of each of these documents is to be deposited. For 
the convenience of the reader this résumé is given, rather than a more elabo- 
rate and detailed account of an unofficial nature, 


TREATIES AND CONVENTIONS BETWEEN THE FIVE CENTRAL AMERICAN REPUBLICS, 


(a) General Treaty of Peace and Amity. 

This treaty contains those provisions of the Treaty of Peace and Amity of 1907 which have 
been found to be of practical value in furthering the maintenance of friendly relations be- 
tween the Central American States. It contains, likewise, certain additional provisions 
which the conference believes will be of value in the promotion of those aims. The following 
are among its chief features: The recognition by the Central American Republics that their 
first duty is the maintenance of peace; the declaration of the five Republics that the violent 
or illegal alteration of the constitutional organization in any one of them is a menace to the 
peace of all and the assumption by each Republic of the obligation not to recognize in an- 
other a government resulting from a coup d’état or a revolution against a recognized Govern- 
ment, or from the election to power of a person disqualified by the Constitution from being 
elected; the obligation, in case of civil war, not to intervene in favor of or against the Govern- 
ment of another Republic; the obligation to seek constitutional reforms which would make 
impossible the reelection of the President or Vice President; the obligation on the part of 
each Government not to intervene in the internal political affairs of any other Republic and 
not to permit within its territory the organization of revolutionary movements against the 
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recognized Government of any other Central American Republic; and, finally, the obligation 
not to enter into secret treaties. 


(b) A Convention for the Establishment of an International Central American Tribunal. 

This convention replaces the Convention of 1907, establishing the Central American Court 
of Justice. It provides for the establishment of an international tribunal, to which shall be 
submitted all controversies arising between the Central American Republics which it has 
not been found possible to settle through diplomatic channels or by other pacific means, 
provided that such controversies do not affect the sovereign and independent existence of 


the nations concerned. 


(c) A protocol affecting the Convention Relative to the Establishment of an International 
Central American Tribunal between the Republics of Guatemala, Fl Salvador, Honduras, 
Nicaragua, and Costa Rica. 

This protocol contains a declaration by the signatory powers regarding the application of 
paragraph 2 of Article 63 of Annex A of the Convention providing for the Establishment of 
an International Central American Tribunal. 


(d) A Convention for the Limitation of Armaments. 

In this convention the Governments of Guatemala, El Salvador, Honduras, Nicaragua, 
and Costa Rica agree to limit the number of enlisted men in their standing armies and 
national guard in accordance with the following schedule: 


This limitation is to continue in force for five years. 

The convention further provides that the contracting parties bind themselves to establish 
a national guard organized in accordance with the most efficient modern method, and for 
this purpose will consider the employment of foreign officers as instructors. 

The contracting parties further agree not to export or permit the exportation of arms or 
munitions or any other kind of military stores from one Central American Republic to 
another; to limit the number of aircraft which can be used in time of war to 10; and agree 
to acquire no warships. Finally, the contracting Governments agree to agree that they 
will furnish one another, semiannually during the life of the convention, full reports on the 
measures adopted by each Government for the execution of this convention. 


(e) A Convention for the Establishment of Permanent Central American Commissions. 

This convention provides that two permanent national commissions, one a commission 
on finance and one a commission on means of communications, will be established in each 
Republic for the purpose of preparing practical plans for economic reform and for the con- 
struction of public works. All the national commissions will hold a general reunion each 
year and the recommendations adopted at these general meetings will be carried into effect 
so far as may be possible by the Governments concerned. The commissions on finance will 
deal with questions concerning the revision of customs tariffs, the adoption and carrying 
through of banking reforms, the revision of the fiscal systems, and the study of efficient 
systems of control of expenditures and public accounting. The commissions on communi- 
cations will be concerned with the question of railroad communication between the capitals 
of the Republics, the construction of automobile roads to connect the capitals and important 
centers of production throughout Central America, and the study of the legislation required 
to authorize the construction of the railroad or roads connecting one Republic with the 


others. 
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(f) An Extradition Convention. 

Since experience has shown that the extradition convention as concluded by the Central 
American Republics in 1907 has been of great practical value, few changes have been made 
herein. With a few minor amendments, the present convention contains virtually the same 
provisions as the convention of 1907. 


(g) A Convention Relative to the Preparation of Projects of Electoral Legislation. 

This convention provides that a commission shall be appointed by each Central American 
Government to meet with the commissions appointed by the other contracting Govern- 
ments and prepare the project of an electoral law, guaranteeing, so far as possible, the free 
exercise of popular suffrage. This project of law is to be adapted to the constitutional and 
special requirements of each Government and, with the modifications required, is then to 
be submitted by the Governments concerned to their respective legislatures for approval. 


(h) A Convention for the Unification of Protective Laws for Workmen and Laborers. 


This convention constitutes an agreement between the five Republics to pass legislation 
which will embody the following provisions among others: 

The prohibition of the enforcement on judicial order of the performance of labor contracts 
by physical compulsion; the prohibition of the employment in any kind of labor, during 
school hours, of children under 15 years of age who have not completed their common-school 
education, or the employment in factories or industrial establishments of children under 12 
years of age; the securing to workmen and laborers of one day of rest each week; the estab- 
lishment of compulsory workingmen’s insurance; and the establishment of Government 
employment agencies for the relief of the unemployed. 


(t) A Convention for the Establishment of Stations for Agricultural Experiments and Animal 
Industries. 

This convention has for its object the establishment in each Republic of a practical 
experimental station wherein the attempt will be made to arrive at more efficient methods 
for the cultivation of the natural products of each Republic. Information regarding the 
work carried on in each station so established will be communicated to one another by the 
signatory powers. 


(j) A Convention for the Reciprocal Exchange of Central American Students. 

By the terms of this convention each Government agrees to place at the disposal of each 
of the other Central American Governments six scholarships in its official institutions of 
learning, preference being given to those in which agriculture, mining, and arts and trades 
are taught. Each Government agrees to make use of these scholarships and to pay the 
expenses of the students whom it may designate to fill them. 


(k) A Convention on the Practice of the Liberal Professions. 


This convention provides for the reciprocal recognition of professional degrees acquired by 
Central American citizens in any one of the contracting Republics. 


CONVENTION BETWEEN THE REPUBLICS OF GUATEMALA, EL SALVADOR, HONDURAS, 
AND NICARAGUA, 


(}) A Convention for the Establishment of Free Trade. 

This convention establishes by its terms, with certain restrictions, free trade between the 
signatory powers in the articles produced or manufactured within such Republics. 

Article IV of this convention provides that should the Republic of Costa Rica later decide 
to become a party to the present convention, it will be so considered upon notification by 
the Government of Costa Rica of its adherence to the convention to the foreign offices of the 
contracting powers. 
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CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND THE REPUBLICS OF GUATEMALA, 
EL SALVADOR, HONDURAS, NICARAGUA, AND COSTA RICA. 

(m) A Convention for the Establishment of International Commissions of Inquiry. 

This convention is, in general, a unification of the conventions which the Government of 
the United States concluded with the Governments of Guatemala, E] Salvador, Honduras, 
Nicaragua, and Costa Rica in 1913 and 1914, establishing international commissions of 
inquiry. The purpose of this convention is to make it possible, whenever two or more of 
the contracting parties have failed to adjust by pacific means a controversy originating in 
some difference of opinion regarding questions of fact relative to failure to comply with the 
provisions of any of the treaties or conventions existing between them, and when the con- 
troversy affects neither their sovereign and independent existence, nor their honor, nor their 
vital interests, for the parties involved in the dispute to submit such controversy to a com- 
mission of inquiry with the object of facilitating settlement of the dispute by means of an 
impartial inquiry into the facts. The reports of the commissions of inquiry, however, will 
not have the value or force of judicial decisions or arbitral awards. 

The commissions are given the power to fix the status in which the parties to the con- 
troversy must remain pending the rendering of the report of the commission. This report 
must be published within three months from the date of the inauguration of the commission. 


(n) A PROTOCOL CONCLUDED BETWEEN THE UNITED STATES OF AMERICA AND THE REPUBLICS 
OF GUATEMALA, EL SALVADOR, HONDURAS, NICARAGUA, AND COSTA RICA. 


In this protocol the Government of the United States declares its full sympathy with the 
purposes of the convention entered into between the Governments of Guatemala, El Sal- 
vador, Honduras, Nicaragua, and Costa Rica for the establishment of an international 
Central American tribunal, and states its willingness to designate fifteen of its citizens to 
be available for service on the tribunals which may be created in accordance with the terms 
of this protocol. 
(0) A DECLARATION BY THE DELEGATION OF GUATEMALA, EL SALVADOR, HONDURAS, NICA- 

RAGUA, AND COSTA RICA, 


To the effect that the Spanish text of the treaties and conventions concluded between the 
Republics of Central America in the present conference is the only authoritative text. 


It is to be remembered that the conference was of the Central American 
Republics; that it was invited to meet in Washington by the Government of 
the United States and that therefore it was under the auspices of that govern- 
ment. The precedent of the Central American Conference of 1907 was 
followed in this regard, with the difference that the United States acted as 
sole host in 1923, whereas for the earlier conference the United States and 
Mexico were joint sponsors, and the representatives of the United States and 
Mexico participated in the proceedings, although their governments were not 
contracting parties. The practice having justified itself, was repeated. The 
United States was represented by Secretary Hughes and the Honorable 
Sumner Welles. To the Convention for the Establishment of International 
Commissions of Inquiry, the United States is a party and its delegates there- 
fore signed. The United States is likewise a signatory of the Protocol, by 
which it agrees to designate fifteen of its citizens to serve in the International 
Central American Tribunal. Otherwise, the United States was an interested 
observer, not a contracting party. 
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The representatives of the Central American Republics who had the honor 
to affix their signatures to the various treaties, conventions and protocols 


Guatemala 
Sefior Don Francisco Sanchez Latour 
Sefior Lic. Don Marcial Prem 
Salvador 

Sefior Dr. Don Francisco Martinez Sudrez 

Sefior Don J. Gustavo Guerrero 
Honduras 

Sefior Dr. Don Alberto Uclés 

Sefior Don Salvador Cérdova 

Sefior Don Ratl Toledo Lépez 
Nicaragua 

Sefior Don Emiliano Chamorro 

Sefior Don Maximo H. Zepeda 

Sefior Don Adolfo Cardenas 
Costa Rica 

Sefior Don José Andrés Coronado 

Sefior Dr. Don Octavio Beeche 


After the signing of the treaties, conventions and protocols the chairman of 
each delegation addressed his felicitations to the chairman of the conference 
and expressed satisfaction with the labors of the conference, to which the pre- 
siding officer, Secretary Hughes, replied in a single and admirably-turned 
address, the substance of which he himself compressed within a sentence, 
“The success of your deliberations has even exceeded expectation, and once 
more have been demonstrated the possibilities of friendly cooperation.’ 
JaMEs Brown Scort. 


THE SETTLEMENT OF THE BRITISH DEBT TO THE UNITED STATES 


On February 28, 1923, President Harding approved an Act of Congress 
which authorized the settlement of the indebtedness of the United Kingdom 
of Great Britain and Ireland to the United States, as follows: 

Principal of notes to be refunded $4,074,818,358 .44 

Interest accrued and unpaid up to December 15, 
1922, at the rate of 4} per cent 629,836,106 .99 
4,704,654,465 .43 


Deduct payments made October 16, 1922, and 
November 15, 1922, with interest at 43 per cent 
thereon to December 15, 1922 100,526,379 .69 
4,604,128,085.74 
To be paid in cash 4,128,085 .74 
Total principal of indebtedness as of De- 
cember 15, 1922, for which British Gov- 
ernment bonds are to be issued to the 
United States Government at par 


1 Bulletin of the Pan American Union, March 23, 1923, p. 228. 
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The principal of the bonds shall be paid in annual installments on a 
fixed schedule, subject to the right of the British Government to make 
these payments in three-year periods. The amount of the first year’s 
installment will be $23,000,000 and these annual installments will in- 
crease with due regularity during the life of the bonds until, in the 
sixty-second year, the amount of the installment will be $175,000,000, 
the aggregate installments being equal to the total principal of the debt. 

The British Government shall have the right to pay off additional 
amounts of the principal of the bonds on any interest date upon ninety 
days’ previous notice. 

Interest is to be payable upon the unpaid balances at the following 
rates, on December 15 and June 15 of each year: At the rate of 3 per 
cent per annum payable semiannually from December 15, 1922, to 
December 15, 1932, thereafter at the rate of 33 per cent per annum 


payable semiannually until final payment. 
For the first five years one-half the interest may be deferred and 


added to the principal, bonds to be issued therefor similar to those 


of the original issue. 

Any payment of interest or of principal may be made in any United 
States Government bonds issued since April 6, 1917, such bonds to be 
taken at par and accrued interest.' 


The Act was passed in the form of an amendment to the Act of February 
9, 1922, “to create a commission authorized under certain conditions to 
refund or convert obligations of foreign governments held by the United 
States of America”. The Act of February 28, 1923, was passed in the form 
of an amendment to the previous act for the reason that the latter limited 
the authority of the commission to extend the time of maturity of the bonds 
or other obligations to be refunded beyond June 15, 1947, or to fix the rate 
of interest at less than 4} per centum perannum. The settlement approved 
by Congress extended the maturity of the bonds for sixty-two years and 
reduced the rate of interest to 3 per cent per annum for the first ten years and 
3% per cent thereafter until final payment. 

The reasons which led to these changes in the terms of settlement from 
those authorized by the Act of February 9, 1922, are stated in the report of 
the World War Foreign Debt Commission created under that Act concluded 
on February 3, 1923, and submitted by President Harding to Congress on 
February 7, 1923, as follows: 


The President: 

The World War Foreign Debt Commission created under the act of 
Congress approved February 9, 1922, having received the mission 
appointed by the British Government to consider the funding of the 
demand obligations of that Government held by the United States, 
reports as follows: 

The British Government designated as its representatives the Right 
Honorable Stanley Baldwin, Chancellor of the Exchequer, and Mr. 
Montagu Norman, the governor of the Bank of England, who have 
conferred with the commission in Washington and presented facts re- 


1 Public No. 455, 67th Cong. 
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lating to the position of the British Government. The commission has 
also met frequently in separate sessions and has given the fullest con- 
sideration to the problems involved in the funding of the British debt 
to the United States. It became manifest at the outset that it would 
not be possible to effect an agreement for funding within the limits of 
the act approved February 9, 1922, and the commission has, therefore, 
considered the practicability of a settlement on some other basis, and 
though it has not been able, in the absence of authority under the law, 
to conclude negotiations, it unanimously recommends for submission 
to Congress a settlement with the British Government, as follows: 


[Here follow the terms of settlement as above quoted.] 


The commission believes that a settlement of the British debt to the 
United States on this basis is fair and just to both Governments, and 
that its prompt adoption will make a most important contribution to 
international stability. The extension of payment, both of the prin- 
cipal and interest, over a long period will make for stability in exchange 
and promotion of commerce between the two countries. The payment 
of principal has been established on a basis of positive installments of 
increasing volume, firmly establishing the principle of repayment of 
the entire capital sum. The payment of interest has been established 
at the approximately normal rates payable by strong governments over 
long terms of years. 

It has not been the thought of the commission that it would be just 
to demand over a long period the high rate of interest naturally main- 
tained during the war and reconstruction, and that such an attempt 
would defeat our efforts at settlement. Beyond this the commission 
has felt that the present difficulties of unemployment and high taxation 
in the United Kingdom should be met with suitable consideration during 
the early years, and therefore the commission considers it equitable and 
desirable that payments during the next few years should be made on 
such basis and with such flexibility as will encourage economic recu- 
peration not only in the countries immediately concerned but through- 
out the world. 

This settlement between the British Government and the United 
States has the utmost significance. It is a business settlement fully 
preserving the integrity of the obligations, and it represents the first 
great step in the readjustment of the intergovernmental obligations 
growing out of the war. 

Respectfully submitted. 

A. W. MELuLon, Chairman. 
CuarLes E. Huaues. 
HERBERT HOoOvER. 

Smoor. 

THEODORE E. Burton.’ 


In recommending to Congress its approval of the settlement, which had 


already been approved by the British Cabinet after consideration in two 
Cabinet sessions, President Harding, in a personal address to the Senate and 
House in joint session on February 7, 1923, stated, among other things: 


2 Congressional Record, February 7, 1923. 
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The call of the world today is for integrity of agreements, the sanctity 
of covenants, the validity of contracts. Here is the first clearing of the 
war-clouded skies in a debt-burdened world, and the sincere commit- 
ment of one great nation to validate its financial pledges and discharge 
its obligations in the highest sense of financial honor. . . . Amid 
wide-spread clamor for the cancellation of World War debts, as a 
fancied but fallacious contribution toward peace—a clamor not limited 
to the lands of debtor nations but insistent among many of our own 
people—the British commission came to make acknowledgment of the 
debt, to put fresh stamp of approval upon its validity, and agree upon 


terms for its repayment.® 


Although there was some criticism in Great Britain of the terms of the 
settlement before they were formally approved by the British Cabinet, 
Chancellor of the Exchequer Baldwin, one of the two British representatives 
who negotiated the settlement in America, is reported by the Associated 
Press to have made the following statement at a dinner given in his honor 
in London by the Pilgrims on February 28 last: 


The debt funding commission could not have dealt with men more 

er more fair or more desirous of helping to a settlement. 

I would only say of the debt that we stand in this country as 

we have always done, and as America stands, for the sanctity of con- 

tracts. We have concluded with America the first settlement since 

peace. We are glad to have done it. We made a fair settlement; we 
have been fairly met, and we all rejoice that it has been done.‘ 


As pointed out by President Harding in the quotation above given, this 
settlement puts an end to the clamor which originated in Paris at the Peace 
Conference and has been revived on the slightest pretext ever since for the 
cancellation of the inter-Allied indebtedness, provided the United States 
would forego the amount owing to her without any set-off from any other 
source. 

At the Pilgrims dinner referred to above, the American Ambassador, the 
Honorable George Harvey, who had just returned from Washington and 
presumably therefore spoke with the approval of the American Government, 
took occasion, in felicitating the two countries upon the great achievement, 
which he pronounced ‘‘the first conclusive settlement of a really vital world 
problem since the armistice”, to try to remove certain misapprehensions 
upon the question of the debt. Recalling the official statement circulated 
by the British Government in the so-called Balfour note of August 1, 1922, 
that “‘under the arrangement arrived at, the United States insisted in sub- 
stance, if not in form, that, though our Allies were to spend the money, it 
was only on our security that they were prepared to lend it”, Mr. Harvey is 
reported to have said: ‘‘Great Britain was never asked to guarantee and 


* Congressional Record, February 7, 1923. 
* Washington Star, March 1, 1923. 
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never did guarantee the payment of a single dollar loaned by the United 
States for the use of any country other than Great Britain herself”, and he 
expressed the opinion that at some suitable time “the British Government 
will, with equal formality and no less explicitness, remove the misapprehen- 
sion created by this unfortunate allusion’’.® 

This public request of the American Ambassador for an official disclaimer 
by the British Government of the Balfour note of August 1, 1922, was the 
subject of a statement read by the Earl of Balfour in the House of Lords 
on March 8, 1923, in which he defended the objectionable passage in the 
note of August 1 as follows: 


The essential facts of the case are as follows: Up to America’s entry 
into the war the burden of financing those Allies who could not ade- 
quately finance themselves fell mainly, though not wholly, upon this 
country, and the most anxious and difficult part of our financial task in 
those early years of the war was that of finding dollars in America 
wherewith to pay the American producer for war material required by 
ourselves and our friends. Of course this state of things was changed 
by America’s entry into the war, but her belligerency, which changed 
so much, naturally could not diminish the demand for American war 
material in Europe. But through the operation of loans, it most un- 
doubtedly did diminish most materially the difficulty of paying for this 
war material. Now the way the system worked was this in essence: 
the American Government borrowed in America. Out of these internal 
loans the American producer was paid, and one or the other of the 
European belligerents, not necessarily the belligerent who was to use 
the material, became liable to the United States Treasury for the 
amount of the loan. Now how did this work out as between the dif- 
ferent nations concerned? In some cases the loan was a direct transac- 
tion between the United States and some particular Allies, such as 
France and Italy, and this is the origin of that international indebted- 
ness between this country and America to which in the course of his 
speech the American Ambassador particularly refers. But our case, 
the case of Great Britain is not so simple. It was complicated by the 
fact that, unlike other European belligerents, we were straining our 
credit to finance our friends, and that, unlike America, we were making 
very large purchases on our account, of goods which we had to import 
from overseas—in other words, goods which we imported from America. 
Our case, you will observe, was thus differentiated, broadly speaking, 
both from the case of the other European belligerents and the case of 
America herself. 

Your lordships will see that we had, as it were, two tasks thrown upon 
us. Either of these tasks we could have accomplished without assist- 
ance and without external borrowing, but we were not in a position 
to accomplish both at the same time—a fact which surely need surprise 
nobody who remembers the enormous loans which we had already made 
to other nations before America came into the war, and which we 
continued to make afterwards. In these circumstances, the British 
Government suggested to the Government of the United States that 


5 Washington Star, March 1, 1923. 
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the latter should relieve us of the first of these two tasks—in other 
words, that as we had borne the main burden of financing European 
Allies in the earlier years of the war, America, who came in fresh into 
the great struggle, might relieve us of that part of our difficulties, and 
we assured her that, in these circumstances, we should be able to find 
all the dollars necessary for purchasing our war material without bor- 
rowing from her or from anybody else. We could find them out at our 
own resources, our own taxation, and out of our own internal loans. 
If the United States Government had seen its way to adopt this plan 
there need, of course, have been no loan from America to Britain, many 
controversies would have been avoided, and international engagements 
would have followed another course. But for reasons which I am the 
last person to question, and which I doubt not were amply sufficient, 
the American Government declined to adopt our proposal, and the 
double burden, the character of which I have endeavored to describe to 
your lordships, was still borne by this country.°® 


In other words, bared of its circumlocution, the Earl of Balfour’s state- 
ment explained that after the United States entered the war the British 
Government, which had the double task of continuing financial aid to its 
Allies and of providing for its own necessities, requested the American 
Government to relieve it of the former burden so that it might take care of 
the latter without borrowing from the United States; that the United States 
declined to accept the British proposal, but that, notwithstanding America’s 
refusal to assume Great Britain’s share of financing the Allies, the American 
loans to Great Britain should be regarded as having been made to the Allies 
upon British security! We fear that we are getting confused in our logic 
and think it advisable to leave further reasoning to our readers. 

As an aid in throwing light on the situation referred to in the Earl of 
Balfour’s statement, we quote the following extract from a letter from Mr. 
Albert Rathbone, Assistant Secretary of the United States Treasury, written 
from Paris on November 18, 1919, addressed to Mr. B. P. Blackett, of the 


British Treasury, in London: 


You will recall that the reply of the Secretary of the Treasury to the 
then Chancellor’s communication, in which he referred to the British 
Treasury acting as a conduit pipe, was delivered to Lord Reading in 
the late spring or early summer of 1918. This reply reviewed the 
situation and definitely refused to make reimbursement to your govern- 
ment for any of its expenditures for France within the British Empire 
or for all of its like expenditures for neutral purchases. This formal 
statement of the position of the United States Treasury was in effect 
a restatement of the position that had been taken during the previous 
months, as to which the representatives in Washington of the British 
Treasury had been fully informed.’ 


* London Times, March 9, 1923, p.7. For a discussion of the contents of the Balfour note 
of August 1, 1922, see editorial comment in this Journat for October, 1921, Vol. 16, No. 4, 


p. 611. 
7 Senate Document, No. 86, 67th Cong., 2d sess., entitled Loans to Foreign Governments, p. 67. 
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In other words, the British Government sought reimbursement from 
America for money advanced by Great Britain to its Allies and spent within 
the British Empire.® 

The reason why the United States declined the British proposal to relieve 
that Government from financial support of the Allies was a very good one, 
namely, because the United States was also financing the same Allies and ad- 
vanced them $6,000,000,000 in addition to the $4,000,000,000 advanced to 
Great Britain. 

The Earl of Balfour’s attempted defense of the statement in his note 
objected to by Ambassador Harvey caused considerable adverse comment 
in the United States, especially from the American officials who were in 
office at the time the loans were made. 

The Honorable William G. McAdoo, Secretary of the Treasury during 
the war, is reported to have said in a statement to the Associated Press on 
March 10, 1923: 


Loans to the Allied Governments were made through me as Secretary 
of the Treasury at the time. In my discussions with Lord Balfour, who 
was head of the British mission which visited this country in May, 1917, 
it was never suggested or intimated by me or by him that Great Britain 
should assume any responsibility whatever for loans the United States 
might make to other governments than Great Britain. Every loan 
made to Great Britain, to France, to Italy and to Belgium was made 
upon the faith and credit of each, respectively, and independently of 
the other except in so far as intelligent effort was made to distribute 
the available credits among them in such a way as would best secure 
their effective use for the war purpose.*® 


* Further light on the British idea of what the United States should do financially after it 
entered the war is given in the following extracts from Senate Document, No. 86, 67th Cong., 
2d sess., entitled Loans to Foreign Governments: 

Under date of December 4, 1918, Mr. Laughlin, of the American Embassy in London, 
cabled to the Secretary of State that ‘Keynes [a British Treasury representative] has sug- 
gested in several conversations theory that future aid to Allies should now be taken over by 
us so that as nearly as possible our loans to Allies should equal those of the British. This 
thought appears also in letter from the Chancellor to me received today” (p. 17). 

On the following day, December 5, 1918, Mr. Norman H. Davis, Special United States 
Commissioner of Finance in Europe, wrote to the Honorable Albert Rathbone, Assistant 
Secretary of the Treasury, as follows: 

“In discussing the question of relief to Belgium and Serbia, Keynes told me substantially 
that he had changed from his original idea of dividing the financial assistance into three 
parts, because in view of the fact that they have advanced considerably more than we have 
to these countries, we should be willing to finance practically all of the relief. I told him 
that we might be willing to finance the relief to the extent of the supplies furnished from the 
United States, but it would not be because they had advanced more or less to these countries 
than we have, and that we would not even discuss any arrangements on the basis of what 
they had done before we came into the war, nor should we take the position that the war 
should be continued for a year or two in order to enable us to loan as much to the other 
Governments as the British had loaned them”’ (p. 18). 

* Washington Post, March 11, 1923. 
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This statement of Mr. McAdoo was supported by public statements made 
by Mr. Oscar T. Crosby and Mr. R. C. Leffingwell, Assistant Secretaries of 
the Treasury during the war, who assisted Mr. McAdoo in the loan nego- 
tiations.”” 

In approving the settlement of the British debt, Congress included in 
the Act of February 28, 1923, provision for making similar settlements with 
other governments which are debtors of the United States, as follows: 

Settlements with other governments indebted to the United States 
are hereby authorized to be made upon such terms as the commission, 


created by the Act approved February 9, 1922, may believe to be just, 
subject to the approval of the Congress by Act or joint resolution. 


It should be observed, however, that any such settlements must also be 


specifically approved by Congress. 
Grorce A. 


THE JUDICIAL SETTLEMENT OF DISPUTES BETWEEN STATES OF THE AMERICAN 
UNION 


In the year 1919 there appeared two large and weighty volumes containing 
decisions of the Supreme Court in suits between States, as Mr. Madison 
would say, in their individual capacity and States in their united capacity— 
meaning thereby these United States. From that date to the present, that 


is to say in the course of five years, no less than twenty-eight suits between 
States, or phases of such, have been filed or passed upon by the Supreme 
Court. This impressive list is as follows: 


State of New York v. State of New Jersey and Passaic Valley Sewerage Com- 
missioners (249 U. 8. 202), 1919. 

State of Tennessee v. State of Arkansas et al (249 U. S. 588), 1919. Decided 
April 14, 1919. Per curiam (Bill dismissed with costs for want of equity). 

State of Arkansas v. State of Mississippi (250 U.S. 39), 1919. Decided March 
19, 1919. 

State of Minnesota v. State of Wisconsin (252 U. S. 273), 1920. Decided 
March 8, 1920. 

State of Arkansas v. State of Mississippi (252 U. S. 344), 1920. 

State of Oklahoma ». State of Texas (252 U. S. 372), 1920. 

State of Pennsylvania v. State of West Virginia (252 U.S. 563), 1920; (257 
U. S. 620), 1921. 

State of Oklahoma »v. State of Texas (253 U.S. 465), 1920. 

State of Georgia v. State of South Carolina (253 U. 8. 477), 1920. 

State of Minnesota v. State of Wisconsin (254 U.S. 14), 1920. 

State of Oklahoma ». State of Texas, United States, Intervener (254 U. S. 


280), 1920. 
1° The Post and the Star, Washington, March 10, 1923. 
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State of Oklahoma »v. State of Texas, United States, Intervener (254 U. 8. 
603), 1921. 

State of Oklahoma »v. State of Texas (254 U. 8. 609), 1920. 

State of Oklahoma »v. State of Texas (254 U. 8. 615), 1920. 

State of Arkansas v. State of Mississippi (256 U. 8. 28), 1921. 

State of Oklahoma »v. State of Texas, United States, Intervener (256 U. S. 
70), 1921. Decided April 11, 1921. 

State of North Dakota v. State of Minnesota (256 U. S. 220), 1921. 

State of New York v. State of New Jersey and Passaic Valley Sewerage Com- 
missioners (256 U. 8. 296), 1921. Decided May 2, 1921. 

State of Oklahoma v. State of Texas, United States, Intervener (256 U. S. 
602), 1921. 

State of New York et al. v. United States, Clark et al, constituting the Inter- 
state Commerce Commission (257 U. 8. 591), 1922. Decided February 
27, 1922. 

State of Oklahoma v. State of Texas, United States, Intervener (257 U. S. 
308, 609, 611, 616, 621), 1921. No. 20, original—Oct. Term, 1921. Partial 
decree June 5, 1922. No. 18, original—Oct. term 1922. Decided Jan. 15, 
1923. 

State of Georgia v. State of South Carolina (257 U. 8. 516), 1922. Decided 
Jan. 30, 1922. 

State of Minnesota v. State of Wisconsin (258 U. 8S. 149), 1922. 

State of Wyoming v. State of Colorado. No. 3. Original—Oct. term, 1921. 
Opinion of court delivered June 5, 1922. Modified final decree Oct. 9, 
1922. 

State of Ohio v. State of West Virginia (257 U.S. 620), 1921. 

State of Oklahoma ». State of Texas, United States, Intervener. No. 20, Orig- 
inal. (258 U. 8. 574). Decided May 1, 1922. 

State of Oklahoma v. State of Texas, United States, Intervener. Partial de- 
cree relating to State boundary. March 12, 1923. No. 18, Original— 
October term, 1922. 

State of Oklahoma v. State of Texas, United States, Intervener. Supplement 

to Partial decree of June 5, 1922. March 12, 1923. No. 18, Original— 

October term, 1922. 


It would require more space than that allotted to an editorial comment to 
state adequately the nature and character of these various suits. It has been 
thought, however, that the mere printing of the list would be timely, in view 
of Secretary Hughes’ statement to the President under date of February 
17th, inclosed in President Harding’s message to the Senate under date of 
February 24, 1923, requesting the approval of that body to the proposal that 
United States become a party to the Permanent Court of International Justice 
upon a footing of equality with the members of the League of Nations, with- 
out, however, entering the League.! It is not the purpose of the present com- 


1 For the texts of these documents see, infra, pp. 331-338. 
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ment to argue the matter; President Harding has stated the desire on the 
part of the present administration to adhere to the court, and Secretary 
Hughes has stated a method. It is only to call attention to the fact that 
in a Union of States with a Court of States controversies frequently arise 
which are submitted to and decided by that court to the satisfaction of all 
parties concerned. The various cases which have been decided, and those 
which have been submitted to the Supreme Court within the past five years, 
demonstrate that a Permanent Court of International Justice need not be an 
empty or an idle court, if only the parties to its creation are animated by 
good will and the desire to settle the controversies, which arise among them, 
by the principles of justice which obtain in every nation making a pretense to 
civilization. 
JAMES Brown Scorrt. 


JAPANESE AND HINDU NATURALIZATION IN THE UNITED STATES 


It was only in November of last year that a final decision of the Supreme 
Court was had upon the question whether a Japanese subject can, under the 
present naturalization laws, become a citizen of the United States. Of 
course, the children of Japanese, born in the United States, are native-born 
citizens, by authority of the Fourteenth Amendment of the Constitution and 
the interpretation which has been put upon it in the case of United States v. 
Wong Kim Ark, (169 U.S. 649), decided in 1898. In re Young (198 Federal 
Reporter, 715), decided in 1912, it was held that a Japanese subject could not 
be naturalized in the United States. Judge Cushman, of the District Court 
of Washington, said in the course of his opinion, 

The term “ white person” must be given its common or popular mean- 
ing. As commonly understood, the expression includes all European 
races and those Caucasians belonging to the races around the Mediter- 
ranean Sea, whether they are considered as ‘“‘fair whites” or ‘dark 
whites,’ as classified by Huxley, and notwithstanding that certain of 
the southern and eastern European races are technically classified as of 


Mongolian or Tartar origin. 
It is just as certain that, whether we consider the Japanese as of the 


Mongolian race, or the Malay race, they are not included in what are 
commonly understood as ‘‘ white persons.” 


The decision of the Supreme Court in Ozawa v. United States (No. 1, 
October Term 1922), decided November 13, 1922, has set that question at 
rest. It was a hard case, for Ozawa had resided in the United States for a 
period of twenty years; he was a graduate of the Berkeley High School; had 
studied nearly three years in the University of California and educated his 
children in American schools. Nor was this all. His family has attended 
American churches, and English is the language of hishome. As Mr. Justice 
Sutherland put it in delivering the unanimous opinion of the court, “That 
he was well qualified by character and education for citizenship is con- 
ceded.” The question was, and is, whether a Japanese subject is eligible 
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under Section 2169, Title 30, of Revised Statutes, which reads, ‘The pro- | 
visions of this title shall apply to aliens, being free white persons and to aliens i 
of African nativity and to persons of African descent.” , 

The question is, therefore, whether an alien of Japanese blood is a white per- ! 
son within the contemplation of the statute. It is unnecessary to follow the q 
reasoning of the learned justice, as the entire opinion has been printed in the 
Journal for January 1923.' A portion, however, of the opinion must be quoted, 


The question then is, Who are comprehended within the phrase ‘free 
white persons?’’ Undoubtedly the word “free” was originally used in 
recognition of the fact that slavery then existed and that some white 4 
persons occupied that status. The word, however, has long since 
ceased to have any practical significance and may now be disregarded. ¥ 

We have been furnished with elaborate briefs in which the meaning Bi 
of the words “white person”’ is discussed with ability and at length, 
both from the standpoint of judicial decision and from that of the 
science of ethnology. It does not seem to us necessary, however, to 
follow counsel in their extensive researches in these fields. It is suf- “f 
ficient to note the fact that these decisions are, in substance, to the effect f 
that the words import a racial and not an individual test, and with this F 
conclusion, fortified as it is by reason and authority, we entirely agree. + 
Manifestly the test afforded by the mere color of the skin of each in- wi 
dividual is impracticable as that differs greatly among persons of the 
same race, even among Anglo-Saxons, ranging by imperceptible gradu- / 
ations from the fair blond to the swarthy brunette, the latter being ; 
darker than many of the lighter hued persons of the brown or yellow t 
races. Hence to adopt the color test alone would result in a confused 
overlapping of races and a gradual merging of one into the other, without 
any practical line of separation. Beginning with the decision of Circuit 
Judge Sawyer, in In re Ah Yup, 5 Sawy. 155 (1878), the federal and 
state courts, in an almost unbroken line, have held the words ‘‘ white 
person”? were meant to indicate only a person of what is popularly 
known as the Caucasian race. . . . With the conclusion reached 
in these several decisions we see no reason to differ. 

The determination that the words ‘‘ white person” are synonymous 
with the words “a person of the Caucasian race” simplifies the problem, 
although it does not entirely dispose of it. Controversies have arisen 
and will no doubt arise again in respect of the proper classification of 
individuals in border line cases. The effect of the conclusion that the 
words ‘‘ white person’’ means a Caucasian is not to establish a sharp line 
of demarcation between those who are entitled and those who are not 
entitled to naturalization, but rather a zone of more or less debatable 
ground outside of which, upon the one hand, are those clearly eligible, 
and outside of which, upon the other hand, are those clearly ineligible 
for citizenship. Individual cases falling within this zone must be deter- 
mined as they arise from time to time by what this court has called, in 
another connection (Davidson v. New Orleans, 96 U. S. 97, 104) ‘‘the 
gradual process of judicial inclusion and exclusion.”’ ae 

The briefs filed on behalf of appellant refer in complimentary terms 
to the culture and enlightenment of the Japanese people, and with this 
estimate we have no reason to disagree; but these are matters which 


1 Page 151. 
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cannot enter into our consideration of the questions here at issue. We 
have no function in the matter other than to ascertain the will of Con- 
gress and declare it. Of course there is not implied—either in the legis- 
lation or in our interpretation of it—any suggestion of individual un- 
worthiness or racial inferiority. These considerations are in no manner 
involved. 


In the United States, Appellant, v. Bhagat Singh Thind (No. 202, October 
Term, 1922) decided February 19, 1923, the Circuit Court of Appeals for the 
Ninth Circuit certified the following questions to the Supreme Court of the 
United States, “1. Is a high caste Hindu of full Indian blood, born at Amrit- 
sar, Punjab, India, a white person within the meaning of section 2169, Re- 
vised Statutes?” 

The question thus put was answered in the negative by Mr. Justice 
Sutherland, whose good fortune it was to deliver the unanimous opinion of 
the court. In this case, the Hindu had been granted a certificate of citizen- 
ship by the District Court of the United States for the District of Oregon. A 
bill brought to annul his naturalization was dismissed by the District Court, 
and “the sole question” upon the certificate from the Circuit Court of Ap- 
peals ‘‘is whether he falls within the class designated by Congress as eligible.” 
As the opinion of the learned Justice will be printed among the judicial de- 
cisions involving questions of international law in the next number of the 
Journal, it is unnecessary to dwell upon the question at length. But a single 
paragraph may be quoted, 

What we now hold is that the words “free white persons”’ are words 
of common speech, to be interpreted in accordance with the understand- 
ing of the common man, synonymous with the word ‘‘ Caucasian” only 
as that word is popularly understood. As so understood and used, 
whatever may be the speculations of the ethnologist, it does not include 
the body of people to whom the appellee belongs. It is a matter of 
familiar observation and knowledge that the physical group character- 
istics of the Hindus render them readily distinguishable from the various 
groups of persons in this country commonly recognized as white. The 
children of English, French, German, Italian, Scandinavian, and other 
European parentage, quickly merge into the mass of our population and 
lose the distinctive hallmarks of their European origin. On the other 
hand, it cannot be doubted that the children born in this country of 
Hindu parents would retain indefinitely the clear evidence of their 
ancestry. It is very far from our thought to suggest the slightest ques- 
tion of racial superiority or inferiority. What we suggest is merely 
racial difference, and it is of such character and extent that the great 
body of our people instinctively recognize it and reject the thought of 
assimilation. 


Mr. Justice Sutherland’s colleagues in the Senate and his many friends in 
civil life have known for years that he possessed a judicial mind. His two 
decisions in Ozawa v. United States and The United States, Appellant, ». 
Bhagat Singh Thind are sufficient to demonstrate that he possesses what is 


not less important, and in a rare degree, a judicious mind. 
James Brown Scort. 


CURRENT NOTES 


MESSAGE OF THE PRESIDENT OF THE UNITED STATES TO THE SENATE RECOM- 
MENDING PARTICIPATION OF THE UNITED STATES IN THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE AT THE HAGUE ! 


February 24, 1923 
To THE SENATE: 

There has been established at The Hague a Permanent Court of Inter- 
national Justice for the trial and decision of international causes by judicial 
methods, now effective through the ratification by the signatory Powers of a 
special protocol. It is organized and functioning. The United States is a 
competent suitor in the Court, through provision of the statute creating it, 
but that relation is not sufficient for a nation long committed to the peaceful 
settlement of international controversies. Indeed, our nation had a con- 
spicuous place in the advocacy of such an agency of peace and international 
adjustment, and our deliberate public opinion of today is overwhelmingly in 
favor of our participation, and the attending obligations of maintenance and 
the furtherance of its prestige. It is for this reason that I am now asking for 
the consent of the Senate to our adhesion to the protocol. 

With this request I am sending to the Senate a copy of the letter addressed 
to me by the Secretary of State, in which he presents in detail the history of 
the establishment of the Court, takes note of the objection to our adherence 
because of the Court’s organization under the auspices of the League of 
Nations, and its relation thereto, and indicates how, with certain reserva- 
tions, we may fully adhere and participate, and remain wholly free from any 
legal relations to the League or assumption of obligation under the Covenant 
of the League. 

I forbear repeating the presentation made by the Secretary of State, but 
there is one phase of the matter not covered in his letter with which I choose 
frankly to acquaint the Senate. For a long period, indeed ever since the In- 
ternational Conference on the Limitation of Armament, the consideration 
of plans under which we might adhere to the protocol has been under way. 
We were unwilling to adhere unless we could participate in the selection of 
judges, we could not hope to participate with an American accord if adherence 
involved any legal relation to the League. 

These conditions, there is good reason to believe, will be acceptable to the 
signatory Powers, though nothing definitely can be done until the United 
States tenders adhesion with these reservations. Manifestly, the Executive 


1 Congressional Record, 67th Cong., 4th sess., Vol. 64, No. 74, p. 4508. 
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cannot make this tender until the Senate has spoken its approval. There- 
fore, I most earnestly urge your favorable advice and consent. I would re- 
joice if some action could be taken, even in the short period which remains of 
the present session. 

It is not a new problem in international relationship; it is wholly a question 
of accepting an established institution of high character, and making effec- 
tive all the fine things which have been said by us in favor of such an agency 
of advanced civilization. It would be well worth the while of the Senate to 
make such special effort as is becoming to record its approval. Such action 
would add to our own consciousness of participation in the fortunate ad- 
vancement of international relationship, and remind the world anew that we 
are ready for our proper part in furthering peace and adding to stability in 


world affairs. 
WARREN G. HaArpIna. 


LETTER OF THE SECRETARY OF STATE TO THE PRESIDENT OF THE UNITED 
STATES RECOMMENDING THE PARTICIPATION OF THE UNITED STATES IN 
THE PERMANENT COURT OF INTERNATIONAL JUSTICE AT THE HAGUE ! 


February 17, 1923 


My Dear Mr. President: Referring to our interviews with respect to the 

advisability of action by this Government in order to give its adhesion, upon 
appropriate conditions, to the protocol establishing the Permanent Court of 
International Justice, I beg leave to submit the following considerations: 
‘< From its foundation, this Government has taken a leading part in pro- 
moting the judicial settlement of international disputes. Prior to the first 
peace conference at The Hague in 1899, the United States had participated 
in fifty-seven arbitrations, twenty of which were with Great Britain. The 
President of the United States had acted as arbitrator between other nations 
in five cases and ministers of the United States, or other persons designated 
by this Government, had acted as arbitrator or umpire in seven cases. In 
1890 the Congress adopted a concurrent resolution providing: 


That the President be, and is hereby, requested to invite, from time 
to time, as fit occasions may arise, negotiations with any government 
with which the United States has or may have diplomatic relations, to 
the end that any differences or disputes arising between the two 
governments which can not be adjusted by diplomatic agency may be 
referred to arbitration and be peaceably adjusted by such means.’ 


In his instructions to the delegates of this Government to the first peace 
conference at The Hague, Secretary Hay said: 


1 Congressional Record, 67th Cong., 4th sess., Vol. 64, No. 74, p. 4508. 
2 Ibid., 51st Cong., 1st sess., pt. 3, Vol. 21, p. 2986. 
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Nothing can secure for human government and for the authority of 
law which it represents so deep a respect and so firm a loyalty as the 
spectacle of sovereign and independent States, whose duty it is to 
prescribe the rules of justice and impose penalties upon the lawless, 
bowing with reverence before the august supremacy of those principles 
of right which give to law its eternal foundation. 


A plan for a permanent international tribunal accompanied these instruc- 
tions. 

At that conference there was adopted a Convention for the Pacific Settle- 
ment of International Disputes, which provided for a Permanent Court of 
Arbitration. This organization, however, while called a Permanent Court, 
really consists of an eligible list of persons designated by the contracting 
parties, respectively, from whom tribunals may be constituted for the deter- 
mination of such controversies as the parties concerned may agree to submit 
to them. 

In 1908 and 1909 the United States concluded nineteen general conven- 
tions of arbitration which, in accordance with The Hague conventions, pro- 
vided for arbitration by special agreement of differences which are of a legal 
nature or which relate to the interpretation of treaties, and which it may not 
have been possible to settle by diplomacy, provided that the differences do 
not affect the vital interest, the independence or the honor of the two con- 
tracting states and do not concern the interests of third parties. Moreover, 
since the first peace conference at The Hague a number of conventions have 
been concluded by this Government submitting to arbitration questions of 
great importance. 

It is believed that the preponderant opinion in this country has not only 
favored the policy of judicial settlement of justiciable international disputes 
through arbitral tribunals specially established, but it has also strongly de- 
sired that a Permanent Court of International Justice should be established 
and maintained. In his instructions to the delegates of the United States to 
the second peace conference held at The Hague in 1907 Secretary Root em- 
phasized the importance of the establishment of such a tribunal in conform- 
ity with accepted judicial standards. He said: 

It should be your effort to bring about in the second conference a de- 
velopment of The Hague tribunal into a permanent tribunal composed 
of judges who are judicial officers and nothing else, who are paid ade- 
quate salaries, who have no other occupation, and who will devote their 
entire time to the trial and decision of international causes by judicial 
methods and under a sense of judicial responsibility. These judges 
should be so selected from the different countries that the different 
systems of law and procedure and the principal languages shall be 
fairly represented. The court should be of such dignity, consideration 


and rank that the best and ablest jurists will accept appointment to it, 
and that the whole world will have absolute confidence in its judgments. 


The second peace conference discussed a plan looking to the attainment of 
this object, but the project failed because an agreement could not be reached 
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with respect to the method of selecting judges. The conference adopted the 
following recommendation: 
The conference recommends to the signatory Powers the adoption of 
the project, hereto annexed, of a convention for the establishment of a 
court of arbitral justice and its putting into effect as soon as an accord 
shall be reached upon the choice of the judges and the constitution of 
the court. 


The Covenant of the League of Nations provided, in Article 14, that the 
Council of the League should formulate and submit to the members of the 
League plans for the establishment of a Permanent Court of International 
Justice, which should be competent to hear and determine any dispute of an 
international character which the parties thereto should submit to it, and 
which also might give an advisory opinion upon any dispute or question re- 
ferred to it by the Council or by the Assembly of the League. This provision 
of the Covenant, it may be said, did not enter into the subsequent contro- 
versy with respect to participation by this Government in the League of 
Nations; on the contrary, it is believed that this controversy reflected but 
little, if any, divergence of view in this country with respect to the advisa- 
bility of establishing a Permanent International Court. 

Pursuant to the direction contained in the article above quoted, the Coun- 
cil of the League appointed an Advisory Committee of Jurists which sat at 
The Hague in the summer of 1920 and formulated a plan for the establish- 
ment of such a court. Hon. Elihu Root was a member of that committee. 
It recommended a plan which was subsequently examined by the Council 
and Assembly of the League, and after certain amendments had been made, 
the statute constituting the Permanent Court of International Justice was 
adopted by the Assembly of the League on December 13, 1920. 

While these steps were taken under the auspices of the League, the statute 
constituting the Permanent Court of International Justice did not become 
effective upon its adoption by the Assembly of the League. On the con- 
trary, it became effective by virtue of the signature and ratification by the 
signatory Powers, of a special protocol. The reason for this procedure was 
that, although the plan of the Court was prepared under Article 14 of the 
Covenant, the statute went beyond the terms of the Covenant, especially in 
making the Court available to states which were not members of the League 
of Nations. Accordingly a protocol of signature was prepared by which the 
signatory Powers declared their acceptance of the adjoined statute of the 
Permanent Court of International Justice. The Permanent Court thus es- 
tablished by the signatory Powers under the protocol, with the statute an- 
nexed, is now completely organized and at work. 

The statute of the Court provides for the selection of the judges; defines 
their qualifications; and prescribes the jurisdiction of the Court and the pro- 
cedure to be followed in litigation before it. 

The Court consists of fifteen members—eleven judges, called “ordinary 
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judges,” and four deputy judges. The eleven judges constitute the full 
Court. In case they can not all be present, deputies are to sit as judges in 
place of the absentees; but if eleven judges are not available nine may consti- 
tute a quorum. It is provided that the judges shall be elected regardless of 
their nationality from amongst persons of high moral character, possessing 
the qualifications required in their respective countries for appointments to 
the highest judicial offices, or are jurisconsults of recognized competence in 
international law. The judges are elected by the Council and Assembly of 
the League, each body proceeding independently. The successful candidate 
must obtain an absolute majority of votes in each body. The judges are 
elected for nine years and are eligible for reelection. The ordinary judges 
are forbidden to exercise any political or administrative function. This pro- 
vision does not apply to the deputy judges, except when performing their 
duties on the Court. 
The jurisdiction of the Court comprises all cases which the parties refer to 
it and all matters specially provided for in treaties and conventions in force. 
Provision has also been made so that any signatory Power, if it desires, 
may in signing the protocol accept as compulsory ‘‘ipso facto and without 
special convention” the jurisdiction of the Court in all or any of the 
classes of legal disputes concerning (a) the interpretation of a treaty; (b) any 
question of international law; (c) the existence of any fact which, if estab- 
lished, would constitute a breach of an international obligation; and (d) the 
nature or extent of the reparation to be made for the breach of an interna- 
tional obligation. 
This is an entirely optional clause and unless it is signed the jurisdiction of 
the Court is not obligatory. 
The first election of judges of the Court took place in September, 1921. 
The eleven ordinary judges are the following: 
Viscount Robert Bannatyne Finlay, Great Britain; 
B. C. J. Loder, Holland; 
Ruy Barbosa, Brazil; 
D. J. Nyholm, Denmark; 
Charles Andre Weiss, France; 
John Bassett Moore, United States; 
Antonio Sanchez de Bustamante, Cuba; 
Rafael Altamira, Spain; 
Yorozu Oda, Japan; 
Dionisio Anzilotti, Italy; 
Max Huber, Switzerland. 
The four deputies are: 
Michailo Yovanovitch, Serb-Croat-Slovene State; 
F. V. N. Beichmann, Norway; 
Demetre Negulesco, Rumania; 
Chung-Hui Wang, China. 
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It will be noted that one of the most distinguished American jurists has 
been elected a member of the Court, Hon. John Bassett Moore. 

In considering the question of participation of the United States in the sup- 
port of the Permanent Court, it may be observed that the United States is 
already a competent suitor in the Court. The statute expressly provides 
that the Court shall be open not only to members of the League, but to states 
mentioned in the Annex to the Covenant. 

But it is not enough that the United States should have the privileges of a 
suitor. In view of the vast importance of provision for the peaceful settle- 
ment of international controversies, of the time-honored policy of this gov- 
ernment in promoting such settlements, and of the fact that it has at last 
been found feasible to establish upon a sound basis a Permanent Interna- 
tional Court of the highest distinction and to invest it with a jurisdiction 
which conforms to American principles and practice, I am profoundly con- 
vinced that this Government, under appropriate conditions, should become a 
party to the convention establishing the Court and should contribute its fair 
share of the expense of maintenance. 

I find no insuperable obstacle in the fact that the United States is not a 
member of the League of Nations. The statute of the Court has various pro- 
cedural provisions relating to the League. But none of these provisions 
save those for the election of judges, to which I shall presently refer, are of a 
character which would create any difficulty in the support of the Court by 
the United States despite its nonmembership in the League. None of these 
provisions impair the independence of the Court. It is an establishment sep- 
arate from the League, having a distinct legal status resting upon the proto- 
col and statute. It is organized and acts in accordance with judicial stand- 
ards, and its decisions are not controlled or subject to review by the League 
of Nations. 

In order to avoid any question that adhesion to the protocol and accept- 
ance of the statute of the Court would involve any legal relation on the part 
of the United States to the League of Nations or the assumption of any ob- 
ligations by the United States under the Covenant of the League of Nations, 
it would be appropriate, if so desired, to have the point distinctly reserved 
as a part of the terms of the adhesion on the part of this Government. 

Again, as already noted, the signature of the protocol and the consequent 
acceptance of the statute, in the absence of assent to the optional com- 
pulsory clause, does not require the acceptance by the signatory Powers of 
the jurisdiction of the Court except in such cases as may thereafter be 
voluntarily submitted to the Court. Hence, in adhering to the protocol, 
the United States would not be required to depart from the position which 
it has thus far taken, that there should be a special agreement for the sub- 
mission of a particular controversy to arbitral decision. 

There is, however, one fundamental objection to adhesion on the part of 
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the United States to the protocol and the acceptance of the statute of the 
Court in its present form. That is, that under the provisions of the statute 
only members of the League of Nations are entitled to a voice in the election 
of judges. The objection is not met by the fact that this Government is 
represented by its own national group in The Hague Court of Arbitration 
and that this group may nominate candidates for election as judges of the 
Permanent Court of International Justice. This provision relates simply 
to the nomination of candidates; the election of judges rests with the 
Council and Assembly of the League of Nations. It is no disparagement of 
the distinguished abilities of the judges who have already been chosen to 
say that the United States could not be expected to give its formal support to 
a Permanent Internationa] Tribunal in the election of the members of which 
it had no right to take part. 

I believe that the validity of this objection is recognized and that it will 
be feasible to provide for the suitable participation by the United States in 
the election of judges, both ordinary and deputy judges, and in the filling 
of vacancies. The practical advantage of the present system of electing 
judges, by the majority votes of the Council and Assembly of the League 
acting separately, is quite manifest. It was this arrangement which solved 
the difficulty, theretofore appearing almost insuperable, of providing an 
electoral system conserving the interests of the Powers both great and small. 
It would be impracticable, in my judgment, to disturb the essential features 
of this system. It may also be observed that the members of the Council 
and Assembly of the League in electing the judges of the Court do not act 
under the Covenant of the League of Nations, but under the statute of the 
Court and in the capacity of electors performing duties defined by the 
statute. It would seem to be reasonable and practicable that in adhering to 
the protocol and accepting the statute, this Government should prescribe as 
a condition that the United States, through representatives designated for 
the purpose, should be permitted to participate, upon an equality with 
other states members of the League of Nations, in all proceedings, both 
of the Council and of the Assembly of the League for the election of judges 
or deputy judges of the Court, or for the filling of vacancies in these offices. 

As the statute of the Court prescribes its organization, competence and 
procedure, it would also be appropriate to provide, as a condition of the ad- 
hesion of the United States, that the statute should not be amended without 
the consent of the United States. 

The expenses of the Court are not burdensome. Under the statute of 
the Court, these expenses are borne by the League of Nations; the League 
determines the budget and apportions the amount among its members. I 
understand that the largest contribution by any state is but little more than 
$35,000 a year. In this matter also, the members of the Council and 
Assembly of the League do not act under the Covenant of the League but 
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under the statute of the Court. The United States, if it adhered to the 
protocol, would, of course, desire to pay its fair share of the expense of 
maintaining the Court. The amount of this contribution would, however, 
be subject to determination by Congress and to the making of appropria- 
tions for the purpose. Reference to this matter also might properly be 
made in the instrument of adhesion. 

Accordingly I beg leave to recommend that, if this course meets with 
your approval, you request the Senate to take suitable action advising and 
consenting to the adhesion on the part of the United States to the protocol 
of December 16, 1920, accepting the adjoined statute of the Permanent 
Court of International Justice, but not the optional clause for compulsory 
jurisdiction; provided, however, that such adhesion shall be upon the follow- 
ing conditions and understandings to be made a part of the instrument of 
adhesion: 

I, That such adhesion shall not be taken to involve any legal relation on 
the part of the United States to the League of Nations or the assumption 
of any obligations by the United States under the Covenant of the League 
of nations constituting Part I of the Treaty of Versailles. 

II. That the United States shall be permitted to participate through 
representatives designated for the purpose and upon an equality with the 
other states members respectively of the Council and Assembly of the 
League of Nations in any and all proceedings of either the Council or the 
Assembly for the election of judges or deputy judges of the Permanent 
Court of International Justice or for the filling of vacancies. 

III. That the United States will pay a fair share of the expenses of the 
Court, as determined and appropriated from time to time by the Congress 
of the United States. 

IV. That the statute for the Permanent Court of International Justice 
adjoined to the protocol shall not be amended without the consent of the 
United States. 

If the Senate gives its assent upon this basis, steps can then be taken for 
the adhesion of the United States to the protocol in the manner authorized. 
The attitude of this Government will thus be defined and communicated to 
the other signatory Powers whose acquiescence in the stated conditions will 
be necessary. 

Copies of the resolution of the assembly of the League of Nations of 
December 13, 1920, the protocol of December 16, 1920, and the statute of 
the Court are inclosed herewith.’ 

I am, my dear Mr. President, faithfully yours, 


CHARLES E. HuGuHeEs. 


* Printed in the SuppLement to this Journat, p, 55. 
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LETTER OF THE PRESIDENT TO THE FOREIGN RELATIONS COMMITTEE CON- 
CERNING PARTICIPATION BY THE UNITED STATES IN THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE! 

Tue Wuite House, 
Washington, March 2, 1923. 
Hon. Henry Casor LopGe, 
United States Senate, Washington, D. C. 

My DEAR SENATOR LopGE: On Wednesday you sent me the request of the 
Foreign Relations Committee for information relative to the proposal that 
we adhere to the protocol establishing an International Court of Justice at 
The Hague. I immediately submitted the inquiries of your committee to 
the Secretary of State for detailed reply. I am pleased to transmit to you 
herewith a letter from the Secretary of State covering the various questions 
raised in the committee resolution of inquiry. I need not add that the 
reply of the Secretary of State has my most hearty approval. 

Very truly yours, 
WarrREN G. HarpING. 


[Enclosure] 


DEPARTMENT OF STATE, 
Washington, March 1, 1928. 


My pear Mr. Presipent: I have received your letter of February 28, 
inclosing a request handed to you by Senator Lodge, chairman of the Senate 
Committee on Foreign Relations, for certain information desired by the 
committee in order to reach a decision relative to advising and consenting 
to our adhesion to the protocol establishing the permanent court of inter- 
national justice. I beg leave to submit the following statement upon the 
points raised: 

First, the inquiry is this: 

That the President be requested to advise the committee whether he 
favors an agreement obligating all Powers or governments who are 
signers of the protocol creating the Court to submit all questions about 
which there is a dispute, and which cannot be settled by diplomatic 
efforts, relative to: (a) The interpretation of treaties; (b) any question 
of international law; (c) the existence of any fact which, if established, 
would constitute a breach of an international obligation; (d) the nature 
or extent of reparation to be made for the breach of an international 
obligation; (e) the interpretation of a sentence passed by the court. 


I understand that the question is not intended to elicit your purely 
personal opinion, or whether you would look with an approving eye upon an 
agreement of this sort made effective by the action of all Powers, but 
whether you, as President, in the exercise of your constitutional authority to 


1 Congressional Record, March 2, 1923, Vol. 64, No, 80, p, 5135. 
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negotiate treaties, favor the undertaking to negotiate a treaty on the part 
of the United States with other Powers creating such an obligatory juris- 
diction. 

So understood, I think that the question must be answered in the negative. 
This is for the reason that the Senate has so clearly defined its attitude in 
opposition to such an agreement that until there is ground for believing 
that this attitude has been changed it would be entirely futile for the 
Executive to negotiate any treaty of the sort described. 

I may briefly refer to earlier efforts in this direction. 

In the latter part of the Cleveland administration a very strong public 
sentiment was expressed in favor of a general arbitration treaty between the 
United States and Great Britain, this being regarded as a step toward a plan 
for all civilized nations. In January, 1897, the Olney-Pauncefote treaty 
was signed, with provisions for compulsory arbitration having a wide scope. 
This treaty was supported not only by the Cleveland administration but 
President McKinley indorsed it in the strongest terms in his annual message 
of December 6, 1897, urging ‘‘the early action of the Senate thereon not 
merely as a matter of policy but as a duty to mankind”. But despite the 
safeguards established by the treaty the provisions for compulsory arbitra- 
tion met with disfavor in the Senate, and the treaty failed.? 

A series of arbitration treaties was concluded in 1904 by Secretary Hay 
with about twelve states. Warned by the fate of the Olney-Pauncefote 
treaty, Secretary Hay limited the provision for obligatory arbitration in 
these treaties to ‘differences which may arise of a legal nature or relating 
to the interpretation of treaties existing bewteen the two contracting 
parties, and which it may not have been possible to settle by diplomacy”. 
Even with this limitation, there was added the further proviso: “ Provided, 
nevertheless, that they (the differences) do not affect the vital interests, the 
independence, or the honor of the two contracting states, and do not con- 
cern the interests of third parties.” 

It was also provided that the parties should conclude a ‘‘special agree- 
ment” in each individual case, ‘‘ defining clearly the matter in dispute, the 
scope of the powers of the arbitrators, and the periods to be fixed for the 
formation of the arbitral tribunal and the several stages of the procedure.” 

Notwithstanding the limited scope of these treaties for compulsory arbi- 
tration, the Senate amended them by substituting the phrase ‘special 
treaty”’ for ‘‘special agreement”, so that in every individual case of arbitra- 
tion a special treaty would have to be made with the advice and consent 
of the Senate.* In view of this change, Secretary Hay announced that the 
President would not submit the amendment to the other governments. 

It should also be observed that the Hague conventions of 1899 and 1907, 
to which the United States is a party, relating to the general arbitration of 


2 Moore’s International Law Digest, Vol, VII, pp, 76-78, 
Ibid., pp. 102-103. 
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certain classes of international differences, do not make recourse to the 
tribunal compulsory. 

In 1908 a series of arbitration treaties was negotiated by the United 
States. The provisions of these treaties were limited to ‘differences which 
may exist of a legal nature or relating to the interpretation of treaties 
existing between the two contracting parties and which it may not have 
been possible to settle by diplomacy,” with the proviso “‘that they do not 
affect the vital interests, the independence, or the honor of the two con- 
tracting states, and do not concern the interests of third parties”. Secre- 
tary Root also provided, taking account of the failure of the Hay treaties, 
that “in each individual case”’ the contracting parties before appealing to 
the arbitral tribunal should conclude a “special agreement” defining the 
matter in dispute, the scope and powers of the arbitrator, and so forth, and 
it was further explicitly stipulated in these treaties that such “special 
agreement”’ on the part of the United States should be made by the Presi- 
dent ‘“‘by and with the advice and consent of the Senate.” These treaties, 
with these limiting provisions, made in deference to the opinion of the 
Senate as to the permissible scope of such agreements, received the Senate’s 
approval. 

In 1911 the Taft administration submitted to the Senate general arbi- 
tration conventions with Great Britain and with France which were of 
broad scope. There were numerous objections on the part of the Senate. 
There was a provision in Article 3 that, in case of a controversy as to whether 
a particular difference was justiciable, the issue should be settled by a pro- 
posed joint high commission. Objection was made that such an arrange- 
ment was an unconstitutional delegation of power, and the provision was 
struck out by the Senate. Again the Senate conditioned its approval on 
numerous other reservations, withholding from the operation of the treaty 
any question “which affects the admission of aliens into the United States, 
or the admission of aliens to the educational institutions of the several 
States, or the territorial integrity of the several States or of the United 
States, or concerning the question of the alleged indebtedness or moneyed 
obligation of any State of the United States, or any question which depends 
upon or involves the maintenance of the traditional attitude of the United 
States concerning American questions, commonly described as the Monroe 
Doctrine, or other purely governmental policy.” 

In the amended form the treaties were not acceptable to the administra- 
tion and remain unratified. 

In the light of this record it would seem to be entirely clear that until the 
Senate changes its attitude it would be a waste of effort for the President to 
attempt to negotiate treaties with the other powers providing for an obli- 
gatory jurisdiction of the scope stated in the committee’s first inquiry 
quoted above. 

If the Senate, or even the Committee on Foreign Relations, would indi- 
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cate that a different point of view is now entertained, you might properly 
consider the advisability of negotiating such agreements. 
Second. The second inquiry is as follows: 

Secondly, if the President favors such an agreement, does he deem 
it advisable to communicate with the other Powers to ascertain whether 
they are willing to obligate themselves as aforesaid? 

In other words, are those who are signers of the protocol creating the 
Court willing to obligate themselves by agreement to submit such 
questions as aforesaid, or are they to insist that such questions shall 
only be submitted in case both, or all, parties interested agree to the 
submission after the controversy arises? 

The purpose being to give the Court obligatory jurisdiction over all 
purely justiciable questions relating to the interpretation of treaties, 
questions of international law, to the existence of facts constituting a 
breach of international obligation, to reparation for the breach of 
international obligation, to the interpretation of the sentences passed 
by the court, to the end that these matters may be finally determined 


in a court of justice. 


What has been said above is believed to be a sufficient answer to this 
question. It may, however, be added that the statute establishing the 
Permanent Court of International Justice, as I stated in my previous letter, 
has a provision—Article 36—by which compulsory jurisdiction can be 
accepted, if desired, in any or all of the classes of legal disputes concerning 
(a) the interpretation of a treaty, (b) any question of international law, (c) 
the existence of any fact which, if established, would constitute a breach of 
an international obligation, and (d) the nature or extent of the reparation 
to be made for the breach of an international obligation. Accordingly, at- 
tached to the protocol of signature for the establishment of the Permanent 
Court of International Justice is an ‘‘optional clause’? by which the signa- 
tory may accept this compulsory jurisdiction. 

I understand that of the forty-six states which have signed the protocol 
for the establishment of the Court about fifteen have ratified this optional 
clause for compulsory jurisdiction, but among the states which have not as 
yet assented to the optional clause are to be found, I believe, Great Britain, 
France, Italy, and Japan. The result is that aside from the objections to 
which I have referred in answering the first inquiry there is the additional 
one resulting from the attitude of these Powers. 

It was for all the reasons above stated that in my previous letter I recom- 
mended that if this course met with your approval you should request the 
Senate to give its advice and consent to the adhesion on the part of the 
United States to the protocol accepting, upon the conditions stated, the 
adjoined statute of the Permanent Court of International Justice, but not 
the optional clause for compulsory jurisdiction. 

Third. The next inquiry is: 


The committee would also like to ascertain whether it is the purpose 
of the administration to have this country recognize part XIII 
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(Labor) of the Treaty of Versailles as a binding obligation. See 
Article 26 of the statute of League establishing the Court. 


I submit that the answer should be in the negative. 

Part XIII of the treaty of Versailles, relating to labor, is not one of the 
parts under which rights were reserved to the United States by our treaty 
with Germany. On the contrary, it was distinctly stated in that treaty 
that the United States assumes no obligations under Part XIII. It is not 
now contemplated that the United States should assume any obligations of 
that sort. Article 26 of the statute of the Court, to which the committee 
refers in its inquiry, relates to the manner in which labor cases referred to in 
Part XIII of the treaty of Versailles shall be heard and determined. But 
this provision would in no way involve the United States in Part XIII. 
The purpose of the Court is to provide a judicial tribunal of the greatest 
ability and distinction to deal with questions arising under treaties. The 
fact that the United States gave its adhesion to the protocol and accepted 
the statute of the Court would not make the United States a party to 
treaties to which it was otherwise not a party or a participant in disputes 
in which it would otherwise not be a participant. The function of the 
Court, of course, is to determine questions which arise under treaties, 
although only two of all the Powers concerned in maintaining the Court 
may be parties to the particular treaty or the particular dispute. 

Undoubtedly there are a host of treaties to which the United States is not 
a party, as well as Part XIII of the Treaty of Versailles, which would give 
rise to questions which such a Permanent Court of International Justice 
should hear and determine. None of the signatory Powers by cooperating 
in the establishment and maintenance of the Court make themselves parties 
to treaties or assume obligations under treaties between other Powers. It 
is to the interest of the United States, however, that controversies which 
arise under treaties to which it is not a party should be the subject of peace- 
ful settlements, so far as it is practicable to obtain them, and to this end 
that there should be an instrumentality, equipped as a Permanent Court, 
through which impartial justice among the nations may be administered 
according to judicial standards. 

Fourth. Finally the committee states that ‘‘they would also like to be 
informed as to what reservations, if any, have been made by those countries 
who have adhered to the protocol.” 

I am not advised that any other state has made reservations on signing or 
adhering to the protocol. 

I am, my dear Mr. President. 


Faithfully yours, 
CuarLes E. HuGues. 
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Current History (New York Times); D. G., Diario do Governo (Portugal); D. O., Diario 
oficial (Brazil); EF. G., Eidgenossiche gesetzblatt (Switzerland); Edin. Rev., Edinburgh 
Review; Europe, L’Europe Nouvelle; Evening Star (Washington); G. B. Treaty series, 
Great Britain, Treaty series; Ga. de Madrid, Gaceta de Madrid; G. U., Gazetta Ufficiale 
(Italy); Guatemalieco, El. Guatemalteco; J. L. O. B., International Labor Office Bulletin; 
J. O., Journal Officiel (France); L. N. M. S., League of Nations, Monthly Summary; 
L. N. O. J., League of Nations, Official Journal; L. N. Q. B., League of Nations, Quarterly 
Bulletin; L. N. T. S., League of Nations, Treaty series; Lond. Ga., London Gazette; Monit., 
Moniteur Belge; Nation (N. Y.); N. Y. Times, New York Times; Naval Inst. Proc., U. 8. 
Naval Institute Proceedings; P. A. U., Pan American Union Bulletin; Press Notice, U.S. 
State Dept. Press Notice; Proclamation, U. 8. State Dept. Proclamation; R. G. D. I. P., 
Revue Générale de Droit International Public; Reichs G., Reichs-Gesetzblatt (Germany); 
Rev. int. de la Croix-Rouge, Revue international de la Croix-Rouge; R. R., American Review 
of Reviews; Staats, Netherlands Staatsblad; Staatscourant, Nederlandsche Staatscourant; 
Temps, Le Temps (Paris); Times, The Times (London); Wash. Post, Washington Post. 


July, 1922 

18 to Dec. 27 NewcastLe Exequaturs. On July 18, the British Govern- 
ment informed State Department of contemplated withdrawal of 
exequatur of American Consul at Newcastle-on-Tyne, and the 
recognition of Vice-Consul at same place on alleged ground that 
they tried to divert passengers from British to American ships. 
On Aug. 11, the State Department informed British Embassy that 
it would not voluntarily remove its officers. On Aug. 28, the 
British Foreign Office notified State Department that exequatur 
and recognition had been withdrawn. After investigation, the 
State Department, on Nov. 8, stated that it could not continue 
discussion unless British Government would withdraw its charges. 
On Dec. 27, the British Government declined to change its posi- 
tion. Press notice, Feb. 28, 1923; Wash. Post. Mar. 1, 1923, p. 1. 


September, 1922 
7 GERMANY—POoLAND. Ratifications exchanged at Berlin of the 


agreement signed at Oppeln, June 21, 1922, concerning exemption 


344 
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September, 1922 
from punishment in Upper Silesian plebiscite region. Reichs G., 
1922, teil 2, p. 767. 


10 Avustria—ItTaLy. Three conventions, concluded at Rome, Apr. 6, 
1922, promulgated in Italy: (1) functioning of offices of verification 
and compensation of pending Italian and Austrian claims; (2) 
annulment of investments made in Austria during the war by 
Italian subjects of the former Austrian provinces; (3) cancellation 
of claims of the companies comprising the timber consortium in the 
former Austrian Empire. Italian text: G. U., Nov. 3, 1922, p. 2800. 


15 GERMANY—POLAND. Ratifications exchanged at Posen of the 
agreement of Apr. 29, 1922, concerning frontier transit. Reichs G., 
1922, teil 2, p. 769. Text: Reichs G., 1922, teil 2, p. 720. 


15 Huneary. Admitted to League of nations. L. N. M. S., Sept., 
1922, p. 214. 
22 FRANCE—GERMANY. Decree issued in France instituting an arbitral 


commission to determine amount of pensions to be paid by Ger- 
many in Alsace-Lorraine. J. O., Dec. 22, 1922, p. 12183. 


26 ARGENTINA—SPAIN. Ratifications exchanged at Buenos Aires of 
the workmen’s compensation convention of Nov. 27, 1919. Text: 
Ga. de Madrid, Dec. 20, 1922, p. 1177. 


October, 1922 


4 Paracuay—Urvueuay. Ratifications exchanged of convention of 
Feb. 28, 1915, relating to law suits. D. O. (Uruguay), Nov. 6, 
1922, p. 231. 


9-11 INTERNATIONAL MarITIME CommMiITTeEE. Held conference in Lon- 
don. L. N.Q. B., Jan., 1923, p. 29. 


12 CiunET, Epovarp. Noted jurist died at Strasbourg. Temps, 
Oct. 13, 1922, p. 4; Jour. du droit int., Nov., 1922. 


16 FRANCE—GERMANY. Ratifications exchanged of convention of 
July 27, 1922, concerning Rhine boats. Text: J. O., Nov. 25-26, 
1922, p. 11263 and 11295. 


16 France—Urvuevuay. Economic treaty of Dec. 17, 1918, prolonged, 
pending conclusion of a new treaty. D. O. (Uruguay), Nov. 6, 
1922, p. 231. 


17-23 Dretomatic Maritime CoNFERENCE. Fourth conference held in 
Brussels. L. N. Q. B., Jan., 1923, p. 64. 


25 to Nov. 28 Great Brirain—Spain. Agreement reached by exchange 
of notes for suppression of visas of passports for aviators and crews. 
Ga. de Madrid, Dec. 2, 1922, p. 943. 


| 
| 
{ 
| 
| 
| 
| 
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November, 1922 

2 AFGHANISTAN—TURKEY. Treaty of defensive alliance ratified by 

Afghanistan. Temps, Nov. 4, 1922, p. 2. Summary of treaty: 
Times, Dec. 16, 1922, p. 11. 

5 JAPAN—SPAIN. Commercial convention of Mar. 28, 1900, de- 
nounced by Spain, effective Nov. 5, 1923. Ga. de Madrid, Nov. 
10, 1922, p. 543. 

BELGIUM—FRANCE. Arrangement signed at Paris for the execution 
of the convention of Feb. 14, 1921, relative to miners’ pensions. 
Text: J. O., Nov. 26, 1922, p. 11294. 

15 PoLanpD—RvumManlia. Ratifications exchanged of commercial treaty 

of July 1/5, 1921. Temps, Dec. 10, 1922, p. 2; Bd. of trade j., 
Dec. 7, 1922, p. 653. 

20 GERMANY—PoLAND. Ratifications exchanged at Berlin of the 
agreement signed at Oppeln, June 15, 1922, concerning mine and 
metal property in Polish Upper Silesia. Reichs G., 1922, teil 2, 
p. 792. Text: Reichs G., 1922, teil 2, p. 706. 

20 to Feb. 4, 1923 LAUSANNE CONFERENCE ON NEAR East. Opened on 
Nov. 21 with representatives of Great Britain, France and Italy 
on one side and of Turkey on the other, with Greece and Russia 
present as interested parties. Chief problems to be settled were: 
(1) control of the Straits; (2) protection of Christian minorities in 
Turkey, Turkish claim to Western Thrace, and expulsion of Greeks 
from Constantinople; (3) trading privileges and control of Mosul 
oil fields in Irak. Texts of principal documents: French project of 
Nov. 18; project of Allies of Dec. 6; declaration of Ismet Pasha of 
Dec. 8; reply of Curzon in name of Allies of Dec. 8; Russian com- 
munication of Dec. 12; new project of Allies of Dec. 18; Russian 
project of Dec. 19; Turkish declaration of Feb. 4; note of Russian 
delegation of Feb. 6: Europe, Dec. 23, 1922, p. 1620; Feb. 17, 1923, 
p. 215. 

Convention for exchange of prisoners of war and civilian hostages, 
and a convention for exchange of populations were signed at 
Lausanne on Jan. 30, 1923. Times, Jan. 31, 1923, p. 9. Con- 
ference closed on Feb. 4 without reaching an agreement. Wash. 
Post, Feb. 5, 1923, p. 1; Cur. Hist., March, 1923, 17:929. 

22 CzECHOSLOVAK ReEpusBLic—Huneary. Commercial treaty con- 
cluded at Budapest, containing most-favored nation clause. 
Commerce repts., Dec. 18, 1922, p. 744. 

23 Rune Army Costs. United States accepted invitation of Nov. 8 
from Allied Governments of Great Britain, France and Italy, to 
nominate representative to meet Allied delegates in Paris for 
examination of the question. Press notice, Nov. 23, 1922. 
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November, 1922 


27 Danzic-Potish Mrxep ARBITRAL TRIBUNAL. Organized in ac- 
cordance with treaty of April 21,1921. Temps, Nov. 28, 1922, p. 2. 
28 France—ItTaty. Commercial treaty, signed at Rome, Nov. 13, 


1922, came into force provisionally. Text: J. O., Nov. 27, 1922, 
p. 11326; Bd. of trade j., Dec. 7, 1922, p. 643; G. U., Nov. 27, 1922, 
p. 3064. 


28 GREEK OFrrFiciALs Executep. By order of a Greek military tribunal, 
former Premier Gounaris and five of his cabinet, together with the 
former head of the army in Asia Minor, were put to death. Dip- 
lomatic relations were immediately broken off by British and other 
governments with the Greek Government. Naval Inst. Proc., 
Feb., 1923, p. 375; Cur. Hist., Feb., 1923, 17:773. 


30 British Post Orrices IN CHINA. Closed in accordance with terms 
of Washington agreement with China. Cur. Hist., Feb., 1923, 
173757. 

30 REPARATION FOR ATTACKS ON OFrFicerRs. Note from Council of 


Ambassadors handed to German ambassador in Paris demanding 
apology and indemnity of £50,000 for recent attacks on officers of 
Military Control Commission in Bavaria. Times, Dec. 2, 1922, 
p. 9. 


December, 1922 
1 Cutina—Japan. Agreement for transfer of all Japanese interests in 
Shantung on Dec. 5, signed at Tokyo. Wash. Post, Dec. 2, 1922, 
p.1; N. Y. Times, Dec. 2, 1922, p. 2. 


2-13 DIsARMAMENT CONFERENCE (Moscow). Representatives of Fin- 
land, Esthonia, Latvia, Lithuania, Poland and Soviet Russia 
failed to reach agreement on reduction of armament. Naval Inst. 
Proc., Feb., 1923, p. 376; Times, Dec. 14, 1922, p. 11. 


4 to Feb. 7, 1923 CENTRAL AMERICAN CONFERENCE. Held in Washington, 
with delegates from Costa Rica, Guatemala, Honduras, Nicaragua 
and El Salvador in attendance. P. A. U., Jan., 1923, p.1. Final 
plenary session held on Feb. 7, 1923, when one treaty, eleven 
conventions and three protocols were signed. Texts in Supple- 
ment to this JouRNAL, pp. 70-132. 


6-17 Iretanp. Irish Free State Act, 1922, proclaimed by King George, 
on Dec. 6, putting Constitution into force. Order in Council 
issued empowering King to make necessary regulations for setting 
in motion the parliaments and governments of Northern and 
Southern Ireland. Lond. Ga., Dec. 8, 1922, p. 8689-90; Wash. 

Post., Dec. 7, 1922, p. 10. Irish Free State Parliament met in 
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December, 1922 
joint session on Dec. 12. On Dec. 17 last, British troops of occu- 


pation left Ireland. Cur. Hist., Feb., 1923, 17:873. 

7 JAPAN. Official statement of steps taken by Japan toward naval 
reduction made public. Text in part: NV. Y. Times, Dec. 9, 1922, 
p. 6; Press notice, Dec. 8, 1922. 

8 BretaiumM—FRrRance. Declaration, signed at Brussels, Nov. 29, 1922, 
relating to annulment of legislation concerning civil records, 
promulgated in France. Text: J. O., Dec. 14, 1922, p. 11954. 

9 to Jan. 4, 1923 ALLIED PREMIERS CONFERENCE. Opened in London on 
Dec. 9 to fix reparation terms. Times, Dec. 9, 1922, p. 10. Ad- 
journed on Dec. 11 to meet in Paris. Times, Dec. 12, 1922, p. 12. 
Met in Paris on Jan. 2, when French, British and Italian plans were 
presented. Texts: Adjourned on Jan. 4 with declarations by 
Bonar Law and Poincaré of impossibility of agreement on plan. 
Texts: Europe, Jan. 13, 1923, p. 49, 57. 

10 Cuina—JAPAN. Territory of Kiao-Chau restored to China. Chi- 
nese flag for first time in twenty-four years was raised over admin- 
istration building in Shantung. N. Y. Times, Dec. 11, 1922, p. 1. 

10 GERMAN REPARATIONS. Chancellor Cuno sent letter to Bonar Law 
presenting new German proposals for payment of three billion gold 
marks in reparations in four years. Wash. Post, Dec. 11, 1922, 
p. 1; Europe, Dec. 16, 1922, p. 1592. 

10 NoBeL Peace Prize (1922). Awarded to Dr. Fridtjof Nansen. 
N.Y. Times, Dec. 11, 1922, p. 18. 

12 to Feb. 19, 1923 COMMISSION OF JURISTS ON LAWs OF War. Met at 
The Hague Peace Palace on Dec. 12 and adjourned on Feb. 19. 
Twelve documents on laws of war were signed by delegates of 
Great Britain, France, Italy, Japan, Netherlands and United 
States, which, when ratified, will constitute a treaty. N. Y. 
Times, Feb. 20, 1923, p. 5. 

15 CANADA—FRANCE. Commercial treaty signed at Paris placing 
France on most-favored nation basis with Canada. WN. Y. Times, 
Dec. 16, 1922, p. 14. Summary: Times, Dec. 16, 1922, p. 11. 


17 ALBANIA—ITALY. Postal arrangement, signed at Tirana on Dec. 4, 
1922, promulgated in Italy. Text: G. U., Dec. 31, 1922, p. 3477. 

17 ALBANIA—ITALY. Telegraph convention, signed at Tirana, Dec. 
4, 1922, promulgated by Italy. French text: G. U., Jan. 19, 1923, 
p. 358. 


CANADA—UNITED States. Postal convention signed at Ottawa, 
Dec. 20 and at Washington, Dec. 22, 1922, abrogating special 
postal convention signed Jan. 12, 1888, approved and ratified by 
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December, 1922 
President Harding. Monthly catalogue, U. S. pub. doc., Jan., 


1923, p. 450. 

23 GERMANY—SPAIN. Commercial modus vivendi concluded, to replace 
treaty of Feb. 12, 1889, which expired on Dec. 20, 1922. Ga. de 
Madrid, Dec. 26, 1922, p. 1276; Commerce reports, Jan. 8, 1923, 


p. 113. 

27 Be_GituM—LiTHuaniA. Belgium recognized the republic of Lith- 
uania. Monit., Jan. 19, 1923, p. 231. 

30 BrELGIUM—PoLAND. Commercial convention, based on mutual 


most-favored nation treatment, signed [at Brussels]. Commerce 
repts., Feb. 19, 1923, p. 513. 


January, 1923 
l CZECHOSLOVAK ReEpuBLic—PortTuGAL. Commercial treaty signed 
at Lisbon, Dec. 11, 1922, came into force. Ga. de Prague, Jan. 3, 


1923, p. 3. 

l Leaaue or Nations. Latin American office of League Secretariat 
organized, with headquarters at Geneva. L.N.M.S., Jan., 1923, 

3 WASHINGTON ARMS CONFERENCE TREATIES. Secretary of State 


sent report to the United States Senate showing to what extent 
and by what nations the treaties have been ratified. 67th Congress, 
4th sess., Senate Doc. 282. 

6 AusSTRIA—POoLAND. Ratifications exchanged [at Warsaw] of com- 
mercial convention signed Sept. 25, 1922. Temps, Jan. 8, 1923, 


p. l. 

6 Danzig Dests. Reparation Commission granted moratorium of 
twelve months for Danzig’s debts connected with former German 
state property allocated to Free City. L. N. M. S., Jan., 1923, 


p. 12. 

10 AMERICAN ARMY OF OccuUPATION. President Harding ordered 
return home of American forces on Rhine. WN. Y. Times, Jan. 11, 
1923, p. 1. 

10 CzECHOSLOVAK RepuBLic—GREECE. Provisional commercial con- 


vention on basis of most-favored nation treatment signed at 
Athens. Ga. de Prague, Jan. 13, 1923, p. 3; Commerce repts., 
Mar. 12, 1923, p. 702. 

10 GrRMANY—ITALy. Germany denounced concordat under which she 
would pay 800,000,000 marks for redemption of German property 
in Italy. N. Y. Times, Jan. 11, 1923, p. 1. 


| 
| 
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January, 1923 


10 


Soviet Russia. New York State Court of Appeals, in case of 
Wolfsohn vs. Russian Soviet Government, decided that Soviet 
Government could not be sued as a foreign corporation in New 
York State. N.Y. Times, Jan. 11, 1923, p. 12. 


10 to Feb.4. Ruur Invasion. On Jan. 10, France notified Germany of 


14 


15 


17 


17 


19 


decision to enter Ruhr as result of Germany’s default in coal 
deliveries. On Jan. 11, President Ebert issued proclamation of 
protest to German people. A protest, dated Jan. 10, was also 
delivered to the State Department. Official communiqué by 
France announced movement of troops toward Essen. On Jan. 
12, German Government replied to French notification. Texts: 
Cur. Hist., Feb., 1923, 17:718; Europe, Jan. 20, 1923, p. 87. On 
Jan. 17, France notified Germany that measures taken by France, 
Belgium and Italy to compel Germany to deliver coal did not have 
the character of a military operation. On Jan. 31, Poincaré 
announced decision of France to stop delivery of coal and coke 
from occupied zone to rest of Germany on Feb. 1. Text: Cur. 
Hist., March, 1923, 17:910. In note to France on Feb. 4, Germany 
protested against coal blockade of unoccupied Germany. JN. Y. 
Times, Feb. 5, 1923, p. 2. 


Perv. Sent note to all South American republics, containing details 
of Chile’s alleged maltreatment of Peruvian citizens in Tacna and 
Arica. N.Y. Times, Jan. 15, 1923, p. 3. 


CuILE—Perv. On Jan. 15, ratifications of Tacna-Arica arbitration 
protocol were exchanged at Washington. Wash. Post., Jan. 16, 
1923, p. 11; P. A. U., Feb., 1923, p. 192. A note from Chile dated 
Jan. 16 and one from Peru dated Jan. 20, addressed to the Secre- 
tary of State, requested President Harding to accept office of 
arbitrator. Press notice, Jan. 23,1923. On Jan. 30, the President 
accepted invitation to act as arbitrator. Wash. Post, Jan. 31, 
1923, p. 6; N. Y. Times, Jan. 31, 1923, p. 18; Feb. 1, 1923, p. 16. 


CoMMITTEE OF ONE HUNDRED ON FoREIGN ReELatTions. Met in 
Washington to discuss question of participation of United States 
in international affairs. Evening Star (Washington), Jan. 17, 
1923, p. 17. 

INTERALLIED RHINELAND CoMMISssION. ‘Two notes of protest against 
action of the Commission, sent by Germany to Allied Govern- 
ments, made public. Texts: VN. Y. Times, Jan. 24, 1923, p. 1; 
Cur. Hist., March, 1923, 17:923. 


Kiet Canaut. Announced that Four Allied Powers had submitted 
the case concerning freedom of Canal to Permanent Court of 
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January, 1923 
International Justice. N. Y. Times, Jan. 20, 1923, p.2;L.N.M.S., 


Jan., 1923, p. 2. 

21 INTERNATIONAL ELBE Commission. Meetings opened at Prague 
with representatives from France, Great Britain, Italy, Germany 
and Belgium. Temps, Jan. 22, 1923, p. 1. 

23 ITALIAN ExrrapITIon Case. Extradition of Antonio Somma 
charged with having committed murder in Brooklyn, N. Y., on 
Jan. 20, 1922, was authorized by law courts in Naples, Italy, this 
being the first authorization of the return to the United States of 
an Italian charged with a serious crime. N. Y. Times, Jan. 24, 
1923, p. B, col. 7. 

24 Maanates Triat. Dr. Friedrich Grimm, an Essen 
lawyer, presented a brief to the French court, pleading lack of 
jurisdiction and incompetence of the court, and asking that the 
case be referred to the Permanent Court of International Justice. 
Text: Cur. Hist., March, 1923, 17:916; N. Y. Times, Jan. 24, 1923, 
p. 2. 

26 {EPARATION CoMMISSION. Rendered decision regarding Germany’s 
failure to meet obligations to France and Belgium. Text: Europe, 
Feb. 3, 1923, p. 154. 


27 INTERNATIONAL LAW ASSOCIATION. AMERICAN BrancH. Annual 
meeting held in New York city. Amer. bar assoc. j., Feb., 1923, 
p. 95. 

27 ITALY—SWITZERLAND. Commercial treaty signed [at Rome?]. 


Commerce repts., Feb. 12, 1923, p. 449. 

29 to Feb. 3 or Nations Councit. At 23d session held in Paris, 
Council decided to call conference of naval powers, which are non- 
signatories of Washington treaties. Temps, Jan. 30, 1923, p. 4; 
N. Y. Times, Feb. 4, 1923, p. 1. 

30 Irak (Mesopotamia). Lord Balfour submitted formal request to 
League for arbitration of question of northern boundary of Irak. 
Times, Jan. 31, 1923, p. 9, 11. 

30 LusITANIA SINKING. Held to be act of war by New York Court of 
Appeals in A. G. Vanderbilt insurance case. N.Y. Times, Jan. 31, 


1923, p. 1. 

31 GERMANY—Soviet Russia. Ratifications exchanged at Berlin of 
treaty signed at Rapallo [Nov. 5, 1922]. Wash. Post, Feb. 1, 1923, 
p. 1. 

31 RHINELAND HicgH Commission. American observer withdrawn. 


Press notice, Feb. 2, 1923. 
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February, 1923 


2 CzECHOSLOVAK REPUBLIC—FRANCE. Commercial treaty of Nov. 4, 
1920, denounced by France. Commerce repts., Mar. 12, 1923, 
p. 702. 

7 PERMANENT Court OF INTERNATIONAL Delivered opinion 


in Franco-British dispute concerning nationality decrees promul- 
gated by France in Tunis and Morocco. Summary: N. Y. Times, 
Feb. 8, 1923, p. 3; L. N. M. S., Jan., 1923, p. 3. 

8 Costa Rica—UnitTep States. Protocol signed at Washington 
affecting possible development of Nicaraguan railway route. 
Wash. Post, Feb. 9, 1923, p. 9; Feb. 10, 1923, p. 6. 

10 LEAGUE OF AMERICAN Nations. President Brum of Uruguay made 
public a plan for an association of American nations to be presented 
to Pan American congress at Santiago. Evening Star, Feb. 11, 
1923, p. 1; For. policy assn. News B., Feb. 16, 1923. 

12 PANAMA CanaL. S. J. Res. 259 authorizing the President to abro- 
gate international agreement embodied in certain executive orders 
relating to the Panama Canal, approved by President Harding. 
Cong. Rec., Feb. 23, 1923, p. 4343; Public res., no. 88, 67th Congress. 

15 GERMANY—LITHUANIA. Two treaties concluded at Riga: (1) com- 
pensation to Lithuania for losses as a result of German occupation; 
(2) economic convention extending commercial relations between 
the two countries. Temps, Feb. 17, 1923, p. 2. 

20 Norway—Unitep States. H. J. Res. 440 to satisfy award ren- 
dered against the United States by the Hague arbitral tribunal 
approved by President Harding. Public res., no. 91, 67th Con- 
gress. 


INTERNATIONAL CONVENTIONS 


AUSTRIAN CREDIT RELIEF PRoTocots. Geneva, Oct. 4, 1922. 
Ratification: 
Austria. Nov. 25, 1922. Temps, Nov. 26, 1922, p. 1. 
Czechoslovak Republic. Dec. 24, 1922. Temps, Dec. 25, 1922, p. 1. 
CoMMERCIAL Statistics. Brussels, Dec. 31, 1913. 
Adhesion: 
Belgian Congo. Dec. 18, 1922. Ga. de Madrid, Jan. 21, 1923, p. 294. 
EMPLOYMENT (FINDING) FOR SEAMEN. Genoa, July 10, 1920. 
Ratification: 
Bulgaria. Dec. 1, 1922. J. L. O. B., Jan. 10, 1923, p. 43. 
Japan. Oct. 18, 1922. J. L. O. B., Dec. 20, 1922, p. 597. 
EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 10, 1920. 


Ratification: 
Bulgaria. Dec. 1, 1922. J. L. O. B., Jan. 10, 1923, p. 43. 
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EMPLOYMENT OF CHILDREN IN INDUSTRY. Washington, Nov. 28, 1919. 
Ratvfication: 
Denmark. Nov. 27, 1922. J. L. 0. B., Jan. 17, 1923, p. 47. 
Esthonia. Oct. 27, 1922. J. L. O. B., Jan. 3, 1923, p. 30. 


EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND STOKERS. Geneva, 
Nov. 11, 1921. 
Ratification: 
India. Nov. 17, 1922. J. L. O. B., Dec. 20, 1922, p. 598. 


LEAGUE oF Nations. Covenant. Protocol of Amendments. Geneva, 
Oct. 3-5, 1921. 
Rattfication: 
Poland (except those bearing on Art. XVI). L. N. M.S., Dec., 1922, 
p. 310. 


LETTERS, ETC. OF DECLARED VaLuE. Madrid, Nov. 30, 1920. 
Ratification deposited: 
Denmark. May 27, 1922. 
Iceland. May 27, 1922. 
Italy. May 14, 1922. 
Luxemburg. Sept. 14, 1922. 
Morocco. Oct. 18, 1921. 
Panama. Oct. 21, 1921. 
Tunis. Nov. 2,1921. Ga. de Madrid, Feb. 11, 1923, p. 531. 


MariTIME CONVENTIONS: (1) Collisions; (2) Salvage at Sea. Brussels, 
Sept. 23, 1910. 
Adhesion: 
Belgium. June 15, 1922. Reichs G., 1922, teil 2, p. 663. 


MepicaL EXAMINATION OF YOUNG PERSONS EMPLOYED AT SEA. Geneva, 
Nov. 10, 1921. 
Ratification: 
India. Nov. 17, 1922. J. L. O. B., Dec. 20, 1922, p. 598. 


Money Orpers. Buenos Aires, Sept. 15, 1921. 
Ratification: 
Costa Rica. July 20, 1922. P.A. U., Jan., 1923, p. 89. 


Money Orpers. Madrid, Nov. 30, 1920. 
Ratifications deposited: 

Denmark. May 27, 1922. 
Iceland. May 27, 1922. 
Italy. May 14, 1922. 
Luxemburg. Sept. 14, 1922. 
Morocco. Oct. 18, 1921. 
Panama. Oct. 21, 1922. 
Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1923, p. 531. 
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Nicgut Work or WoMEN. Washington, Nov. 28, 1919. 


Ratification: 
Esthonia. Oct. 27, 1922. J. L. O. B., Jan. 3, 1923, p. 30. 


NicHt Work oF YounG Persons. Washington, Nov. 28, 1919. 
Ratification: 
Denmark. Nov. 27, 1922. J. L. O. B., Jan. 17, 1923, p. 47. 
Esthonia. Oct. 27, 1922. J. L. O. B., Jan. 3, 1923, p. 30. 


OBSCENE PusBLicaTions. Paris, May 4, 1910. 
Adhesion: 
Danzig. Aug. 22,1921. J. 0O., Dec. 16, 1922, p. 12014. 


ParcEL Post CONVENTION. Buenos Aires, Sept. 15, 1921. 
Ratification: 
Costa Rica. July 20, 1922. P.A. U., Jan., 1923, p. 89. 


PARCEL Post CoNVENTION. Madrid, Nov. 30, 1920. 
Promulgation: 
Venezuela. June 29, 1922. Ga. oficial (Venezuela), Dec. 29, 1922, 
extra no., p. 26. 
Ratifications deposited: 
Denmark. May 27, 1922. 
Greece. Mar. 25, 1922. 
Iceland. May 27, 1922. 
Italy. May 14, 1922. 
Luxemburg. Sept. 14, 1922. 
Morocco. Oct. 18, 1921. 


Panama. Oct. 21, 1921. 
Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1923, p. 531. 


PosTAL SUBSCRIPTIONS TO NEWSPAPERS. Madrid, Nov. 30, 1920. 
Ratifications deposited: 
Denmark. May 27, 1922. 
Italy. May 14, 1922. 
Luxemburg. Sept. 14, 1922. 
Morocco. Oct. 18, 1921. 
Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1923, p. 531. 


PostaL TRANSFERS. Madrid, Nov. 30, 1920. 
Ratifications deposited: 
Denmark. May 27, 1922. 
Italy. May 14, 1922. 
Luxemburg. Sept. 14, 1922. 
Morocco. Oct. 18, 1921. 
Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1923, p. 531. 
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PROTECTION OF Brrps UsEFUL To AGRICULTURE. Paris, Mar. 19, 1902. 
Adhesion: 


Hungary. Dec. 5, 1922. Ga. de Madrid, Dec. 21, 1922, p. 1201; EZ. G., 
Dec. 20, 1922, p. 598. 


Pustic Orrice. Rome, Dec. 9, 1907. 


Adhesion: 
Czechoslovak Republic. Nov. 10, 1922. Monit., Nov. 24, 1922, p. 


7825; Ga. de Madrid, Dec. 15, 1922, p. 1121. 


REFRIGERATION, INTERNATIONAL INSTITUTE OF. Paris, June 21, 1920. 
Ratification: 
Bulgaria. EH. G., Feb. 14, 1923, p. 40. 
Switzerland. Oct. 12, 1922. 
Tunis. E. G., Jan. 24, 1923, p. 1 and 9. 
Ratification deposited: 
Great Britain. Jan. 24, 1923. J.0O., Jan. 30, 1923, p. 994. 
SANITARY CONVENTION. Paris, Jan. 17, 1912. 
Ratification deposited: 
Bulgaria. Dec. 7, 1922. Monit., Feb. 1, 1923, p. 428; J. O., Dec. 14, 
1922, p. 11950. 


SERVICE DES RECOUVREMENTS. Madrid, Nov. 30, 1920. 
Ratifications deposited: 
Denmark. May 27, 1922. 
Iceland. May 27, 1922. 
Italy. May 14, 1922. 
Luxemburg. Sept. 14, 1922. 
Morocco. Oct. 18, 1921. 
Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1923, p. 531. 


UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 


Ratification: 
Esthonia. Oct. 27, 1922. J. L. O. B., Jan. 3, 1923, p. 30. 
Japan. Oct. 18, 1922. J. L. O. B., Dec. 20, 1922, p. 593. 


UNEMPLOYMENT INDEMNITY IN CasE OF Loss or Suip. Genoa, July 9, 1920. 
Ratification: 
Bulgaria. Dec. 1, 1922. J. L.O. B., Jan. 10, 1923, p. 43. 
UniversAL Postat Union. Revision. Madrid, Nov. 30, 1920. 
Adhesion: 


Tanganyika Territory. Oct. 30, 1922. Ga. de Madrid, Nov. 22, 1922, 


p. 769. 
Promulgation: 
Venezuela. June 29, 1922. Ga. oficial (Venezuela), Dec. 29, 1922, 


extra no., p. 8. 
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Rattfications deposited: 
Denmark. May 27, 1922. 
Greece. June 4, 1922. 
Iceland. May 27, 1922. 
Italy. May 14, 1922. 
Luxemburg. Sept. 14, 1922. 
Mexico. Jan. 26, 1922. 
Morocco. Oct. 18, 1921. 
Panama. Oct. 21, 1921. 
Tunis. Nov. 2, 1921. Ga. de Madrid, Feb. 11, 1923, p. 531. 


WEIGHTS AND Measures Bureau. Paris, May 20, 1875. Revision. Sévres, 
Oct. 6, 1921. 
Ratification: 
United States. Jan. 5, 1923. Cong. Rec., Jan. 5, 1923, p. 1287. 
Uruguay. Feb. 2, 1923. D. O. (Uruguay) Feb. 8, 1923, p. 203. 
Rattfications deposited: 
Denmark. Feb. 10, 1923. J.0O., Feb. 17, 1923, p. 1606. 
Great Britain. Feb. 21, 1923. J.0O., Feb. 24, 1923, p. 1822. 
Sweden. Feb. 16, 1923. J. 0O., Feb. 21, 1923, p. 1718. 
Switzerland. Feb. 5, 1923. J. O., Feb. 8, 1923, p. 1382. 


Wuitre PHospHorvus In Matcues. Berne, Sept. 26, 1906. 


Adhesion: 
Belgium. Dec. 8, 1922. Monit., Feb. 16, 1923, p. 639; Z. G., Dec. 20, 


1922, p. 598; J. L. O. B., Jan. 10, 1923, p. 42. 
Esthonia. Oct. 27, 1922. J. L. O. B., Jan. 3, 1923, p. 30. 
Ratification: 
Argentina. June 3, 1921. J. L.O. B., Jan. 10, 1923, p. 42. 
WHITE SLAVE TRADE. Geneva, Sept. 30, 1921. 


Adhesion: 
British Guiana and Fiji Islands. Mar. 31, 1922. Monit., Jan. 24, 1923, 


p. 315. 
Finland. Sept. 27, 1922. Monit., Nov. 19, 1922, p. 7746. 
WoRKMEN’S COMPENSATION. Geneva, Nov. 12, 1921. 


Promulgation: 
Denmark, Dec. 23, 1922. J. L. O. B., Jan. 24, 1923, p. 58. 


M. Auice MATTHEWS. 


( 
I 
} 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 
GREAT BRITAIN ! 


Aerial Navigation. Convention for regulation of, Oct. 13, 1919. Acces- 
sion of Persia. (Treaty Series 1922, No. 11.) 33d. 

Afghan Government. Treaty signed at Kabul, Nov. 22, 1921. (Treaty 
Series 1922, No. 19.) 33d. 

Austria. Agreement for guaranteeing loan to, signed by Great Britain, 
France, Italy, Czecho-Slovakia and Austria, Oct. 4, 1922. (Cmd. 1765.) 
13d. 

Berne Copyright Convention. Free City of Dantzig Order, Oct. 13, 
1922. (S. R. & O. 1922, No. 1201.) 14d. 

Bessarabia. Treaty between Principal Allied Powers and Roumania, 
signed at Paris, Oct. 28, 1920. (Treaty Series 1922, No. 15.) 34d. 

Danube River. Convention instituting the definitive statute of the. 
Signed at Paris, July 23, 1921. (Treaty Series 1922, No. 16.) 7d. 

Denmark. Convention renewing for five years the arbitration conven- 
tion of Oct. 25, 1905. Signed at London May 1, 1922. (Treaty Series 
1922, No. 12.) 24d. 

Genoa Conference. Correspondence between H. M. Government and the 
French Government. (Cmd. 1742.) 33d. 

German Reparation (Recovery) Orders. Nos. 3-5, 9, 12, Oct. 16, 1922; 
No. 6, Oct. 20, 1922. (S. R. & O. 1922, Nos. 1138-1142, 1170.) 1$d. each. 

Iceland. Convention renewing for five years the arbitration convention 
of Oct. 25, 1905. Signed at London, May 1, 1922. (Treaty Series 1922, 
No. 13.) 23d. 

Industrial Property Convention. Accession of Luxembourgh. Order, 
July 14, 1922. (S. R. & O. 1922, No. 814.) 14d. 

Iraq. Treaty with King Feisal, Oct., 1922. (Cmd. 1757.) 33d. 


Ireland, Compensation for malicious injuries in. Letter to the Provi- 
sional Government. (Cmd. 1736.) 23d. 


Irish Free State (Consequential Provisions) Bill. Memorandum on finan- 
cial provisions. (Cmd. 1773.) 23d. 


: Parliamentary and official publications of Great Britain may be obtained for the amount 
noted from the Superintendent of Publications, H. M. Stationery Office, Imperial House, 
Kingsway, London, W. C. 2. 
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Irish Free State. Proclamation that the Constitution has been passed 
and adopted by the British Parliament and bringing that constitution into 
operation. Dec. 6, 1922. (S. R. & O. 1922, No. 1353.) 14d. 

Irish refugees, Relief of. Correspondence between H. M. Government 
and the Provisional Government of Ireland regarding liability for. (Cmd. 
1684.) 23d. 

Mining laws of the British Empire and foreign countries. Vol. III, 
South Africa, Part I, The Transvaal, 30s. 73d.; Vol. IV, Canada, Part I, 
British Columbia. 21s. 7d. 

Nationality and naturalization laws of certain foreign countries. (Cmd. 
1771.) 103d. 

Palestine. Mandate for, with note of Secretary-General of League of 
Nations relating to its application to Trans-Jordan. (Cmd. 1785.) 34d. 


Peace Treaties. The Treaty of Peace (Bulgaria) Amendment Order, 
July 14, 1922. (S. R. & O. 1922, No. 815.) 14d. 

Reparation Commission: 

I. Statement of Germany’s obligations at April 30, 1922. Extracts from 
accounting records of the Commission. 2s. 13d. 

II. Agreements concerning deliveries in kind. 1s. 43d. 

III. Official documents relative to the amount of payments to be effected 
by Germany under reparations account. Vol. I. (May 1, 1921 to July 1, 
1922.) 3s. 83d. 

Rubber situation in British colonies and protectorates. Report of com- 
mittee appointed by Secretary of State for Colonies to investigate. (Cmd. 
1678.) 3d. 

Supplementary report. (Cmd. 1756.) 33d. 


Safety of Life at Sea. Order in Council further postponing the coming 
into operation of Merchant Shipping (Convention) Act, 1914, until July 1, 
1923. (S. R. & O. 1922, No. 1233.) Nov. 2, 1922. 14d. 


Slesvig. Treaty between the Principal Allied Powers and Denmark, 
signed at Paris, July 5, 1920. (With map.) (Treaty Series 1922, No. 17.) 
2s. 13d. 

Treaty Series, General Index, 1917-1921. 10s. 


Tribunaux Arbitraux Mixtes, institués par les Traités de Paix. Recueil 
des Décisions des. No. 13, April, 1922, 6s. 2d.; No. 14, May, 1922, 6s. 23d.; 
Nos. 15, 16, 17, June—Aug., 1922 (combined), 18s. 2$d.; Nos. 18-19, Sept.— 
Oct., 1922 (combined). 12s. 3d. Foreign Office. 


United States. Supplementary extradition convention signed at London, 
May 15, 1922. (Treaty Series 1922, No. 18.) 24d. 
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War Debts. Despatch to the representatives of France, Italy, Serb- 
Croat-Slovene State, Roumania, Portugal and Greece at London. Aug. 
1, 1922. (Cmd. 1737.) 24d. 


Wireless Telegraphy Commission, Report of. (Cmd. 1572.) 1s. 13d. 


UNITED STATES 2 


Alien property. Hearings on H. R. 13496, Dec. 21, 1922-Jan. 15, 1923. 
321 p. Interstate and Foreign Commerce Committee. 


Alien Property Custodian. Annual report for calendar year 1922. 133 
p. (H. doc. 525, 67th Cong. 4th sess.) Paper, 15c. 


Austria. Treaty establishing friendly relations between the United 
States and, signed at Vienna, Aug. 24, 1921, and parts of Treaty of Saint- 
Germain-en-Laye concluded Sept. 10, 1919. 113 p. (Treaty Series 659.) 
State Dept. 

Conference on Limitation of Armament. Report submitting information 


in regard to ratification of six treaties known as Armament Conference 
treaties. Jan.3,1923. 2p. (S. doc. 282, 67th Cong. 4thsess.) Paper, 5c. 


Washington, Nov. 12, 1921—Feb. 6, 1922. Proceedings. 1757 
p. (English and French.) Cloth, $1.75. 


Diplomatic and consular service of United States. Corrected to Oct. 2, 
1922. 65p. State Dept. 
Estates of American citizens who die abroad. Report to accompany 8. 


4379 transferring to General Accounting Office authority respecting disposi- 
tionof. Jan. 22,1923. 3p. (S.rp. 1029, 67th Cong. 4thsess.) Paper, 5c. 


European states. Letter submitting information regarding revenues, ex- 
penditures and deficits of. 20 p. (S. doc. 274, 67th Cong. 4th sess.) 


Paper, 5c. 


Extradition treaty, supplementary, between United States and Great 
Britain, signed London, May 15, 1922. 2p. (Treaty Series 666.) State 
Dept. 


Foreign and Domestic Commerce, Bureau of. Annual report of Director 
for fiscal year 1922. viii, 145p.il. Foreign and Domestic Commerce Bureau. 


Foreign service of United States, Hearings on bill for reorganization and 
improvement of, Dec. 11-19, 1922. 99 p. Foreign Affairs Comm. 


Report to accompany H. R. 13880. Jan. 30, 1923. 15 p. 
(H. rp. 1479, 67th Cong. 4th sess.) Paper, 5c. 


2 When prices are given, the document in question may be obtained for the price noted 
from the Superintendent of Documents, Government Printing Office, Washington, D. C. 
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Germany-United States. Rules of Mixed Claims Commission established 
in pursuance of agreement dated Aug. 10, 1922. 6p. State Dept. 

Hughes, Charles Evans, Secretary of State. Addresses in Brazil delivered 
by. September, 1922. 7p. Pan American Union. 

Hungary. Treaty establishing friendly relations between United States 
and, signed at Budapest, Aug. 29, 1921, and parts of Treaty of Trianon con- 
cluded June 4, 1920. 118 p. (Treaty Series 660.) State Dept. 

Immigration, Commissioner General of. Annual report for fiscal year 
1922. 154 p. Immigration Bureau. 

Immigration, naturalization, citizenship, Chinese, Japanese, negroes, en- 
listment of aliens. List of publications for sale by Superintendent of Docu- 
ments. November, 1922. 10 p. (Price list 67, 6th ed.) Govt. Printing 
Office. 

International American Conference. Special handbook for use of dele- 
gates to. December, 1922. 171 p. (English and Spanish.) Pan Ameri- 
can Union. 


Table showing military and naval expenditures of republics of 
American continent. Jan., 1923. 3 p. (English and Spanish.) To ac- 
company foregoing handbook. Pan American Union. 

International Association of Road Congresses. Report from Secretary of 
State relative to official representation of United States in. Dec. 15, 1922. 
7p. (S. doc. 275, 67th Cong. 4th sess.) Paper, 5c. 

Naturalization, Commissioner of. Annual report for fiscal year 1922. 
29 p. Naturalization Bureau. 

Naval policy. Extract from annual report of Secretary of Navy, 1922. 
2p. Navy Dept. 

Near East refugees, admission of. Hearings on H. J. Res. 394, Dec. 5, 
1922. 157-174p. (Serial 2-C.) Immigration and Naturalization Comm. 

Hearings on H. R. 13269, Dec. 15-19, 1922. 156 p. (Serial 
1-C.) Immigration and Naturalization Committee. 

Report to accompany 8. 4092, Jan. 15, 1923. (S. rp. 1010, 67th 
Cong. 4th sess.) Paper, 5c. 

Norway-United States. Report in matter of arbitration of claims of 
Norwegian subjects against United States arising out of requisitions by 
Shipping Board Emergency Fleet Corporation and recommending appro- 
priation. Jan. 12, 1923. 36 p. (S. doc. 288, 67th Cong. 4th sess. [In- 
cludes award of Permanent Court of Arbitration.} ) Paper, 5c. 


Obligations of foreign governments. Extract from report of Secretary of 
Treasury on state of finances, fiscal year 1922. 18 p. Paper, 5c. 
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Panama Canal. Report to accompany 8. J. Res. 259 authorizing the 
abrogation of certain agreements relating to. Jan. 16, 1923. 2p. (H. rp. 
1417, and S. rp. 989, 67th Cong. 4th sess.) Paper, 5c. 


Philippine Parliamentary Mission’s statement of actual conditions in 
Philippine Islands and summary of Philippine problems. Dec. 18, 1922. 
90 p. (H. doc. 511, 67th Cong. 4th sess.) Paper, 10c. 

Ship subsidy. Message of President to Congress, Nov. 21, 1922. 8 p. 
(H. doc. 471, 67th Cong. 3d sess.) Paper, 5c. 

———. Statement of Albert D. Lasker at joint hearing before Senate 
and House committees. 1922. 41 p. Shipping Board. 


Ship subsidy bill. Report to accompany H. R. 12817. Dec. 9, 1922. 
(S. rp. 935, 67th Cong. 4th sess.) Includes minority views, and Parts 1 
and 2 of H. rp. 1257, 67th Cong. 3d sess.) Paper, 5c. 

——. Report to accompany H. R. 12817. Nov. 21, 1922. 5 p. 
(H. rp. 1257, pt. 1, 67th Cong. 3d sess.) Paper, 5c. 

— —-. Minority views. Nov. 25, 1922. 29 p. (H. rp. 1257, pt. 2, 
67th Cong. 3d sess.) Paper, 5c. 

Tariff Act of 1922, withindex. 198p. (Public 318,67th Cong.) Paper, 
10c. 


Trading with the enemy act and amendments thereto, including act of 
Dec. 27, 1922. 73 p. Paper, 10c. 


GeorGE A. FINcH. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


AWARD OF THE TRIBUNAL OF ARBITRATION BETWEEN THE UNITED STATES OF 
AMERICA AND THE KINGDOM OF NORWAY UNDER THE SPECIAL AGREEMENT 
OF JUNE 30, 1921* 


By THE PERMANENT CouRT OF ARBITRATION, THE HaGuE 
Award rendered October 13, 1922 


Whereas the United States and the Kingdom of Norway are parties to 
the Convention for the Pacific Settlement of International Disputes signed 
at The Hague, on October 18, 1907, which replaced by virtue of Article 91 
thereof as between the contracting powers the original Hague Convention 


of July 29, 1899; 
Whereas the United States and Norway signed on April 4, 1908, a 


general Arbitration Convention in which it was agreed: 
ARTICLE II 


In each individual case, the high contracting parties, before appealing to the Permanent 
Court of Arbitration, shall conclude a special agreement defining clearly the matter in dis- 
pute, the scope of the powers of the arbitrators, and the periods to be fixed for the formation 
of the Arbitral Tribunal and the several stages of the procedure. It is understood that on 
the part of the United States such special agreements will be made by the President of the 
United States by and with the advice and consent of the Senators thereof; 


Whereas it is common ground that this general Arbitration Convention 


is still in full force and effect; 

Whereas in pursuance of all the foregoing, by a special agreement con- 
cluded on the 30th of June 1921, and ratified on the 22nd of August 1921, 
the United States of America and His Majesty the King of Norway, 
desiring to settle amicably certain claims of Norwegian subjects against the United States 
arising, according to contentions of the Government of Norway, out of certain requisitions 
by the United States Shipping Board Emergency Fleet Corporation; 

Considering that these claims have been presented to the United States Shipping Board 
Emergency Fleet Corporation and that the said corporation and the claimants have failed 
to reach an agreement for the settlement thereof; 

Considering, therefore, that the claims should be submitted to arbitration conformably to 
the Convention of the 18th of October, 1907, for the pacific settlement of international dis- 
putes and the Arbitration Convention concluded by the two governments April 4, 1908, 
and renewed by agreements dated June 16, 1913 and March 30, 1918 respectively; 

Have appointed as their plenipotentiaries, for the purpose of concluding the following 
Special Agreement: 


* Official print of the Permanent Court of Arbitration at The Hague. 
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The President of the United States of America: Charles E. Hughes, Secretary of State 
of the United States; and 

His Majesty the King of Norway: Mr. Helmer H. Bryn, His Envoy Extraordinary and 
Minister Plenipotentiary at Washington; 

Who, after having communicated to each other their respective full powers, found to be 
in good and due form, have agreed on the following articles: 


ARTICLE I 


The Arbitral Tribunal shall be constituted in accordance with Article 87 (Chapter IV) 
and Article 59 (Chapter III) of the said Convention of October 18, 1907, except as herein- 
after provided, to wit: 

One arbitrator shall be appointed by the President of the United States, one by His 
Majesty the King of Norway, and the third, who shall preside over the tribunal, shall be 
selected by mutual agreement between the two governments. If the two governments 
shall not agree within one month from the date of the exchange of ratifications of the present 
agreement in naming such third arbitrator, then he shall be named by the President of the 
Swiss Confederation, if he is willing. 

The tribunal shall examine and decide the aforesaid claims in accordance with the prin- 
ciples of law and equity and determine what sum if any shall be paid in settlement of each 
claim. 

The tribunal shall also examine any claim of Page Brothers, American citizens, against 
any Norwegian subject in whose behalf a claim is presented under the present agreement, 
arising out of a transaction on which such claim is based, and shall determine what portion 
of any sum that may be awarded to such claimant shall be paid to such American citizens 
in accordance with the principles of law and equity. 


ArTICLE II 


As soon as possible, and within five months from the date of the exchange of ratifications 
of the present agreement, each party shall present to the agent of the other party, two 
printed copies of its case (and additional copies that may be agreed upon) together with the 
documentary evidence upon which it relies. It shall be sufficient for this purpose if such 
copies and documents are delivered at the Norwegian Legation at Washington or at the 
American Legation at Christiania, as the case may be, for transmission. 

Within twenty days thereafter, each party shall deliver two printed copies of its case and 
accompanying documentary evidence to each member of the Arbitral Tribunal and such 
delivery may be made by depositing these copies within the stated period with the Inter- 
national Bureau at The Hague for transmission to the arbitrators. 

After the delivery on both sides of such printed case, either party may present, within 
three months after the expiration of the period above fixed for the delivery of the case to the 
agent of the other party, a printed counter-case (and additional copies that may be agreed 
upon) with documentary evidence, in answer to the case and documentary evidence of the 
other party, and within fifteen days thereafter shall, as above provided, deliver in duplicate 
such counter-case and accompanying evidence to each of the arbitrators. 

As soon as possible and within one month after the expiration of the period above fixed 
for the delivery to the agents of the counter-case, each party shall deliver in duplicate to 
each of the arbitrators and to the agent of the other party a printed argument (and addi- 
tional copies that may be agreed upon) showing the points relied upon in the case and coun- 
ter-case, and referring to the documentary evidence upon which it is based. Delivery in 
each case may be made in the manner provided for the delivery of the case and counter-case 
to the arbitrators and to the agents. 

The time fixed by this agreement for the delivery of the case, counter-case, or argument, 
and for the meeting of the tribunal, may be extended by mutual consent of the parties. 
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ArTICLE IJI 


The tribunal shall meet at The Hague within one month after the expiration of the period 
fixed for the delivery of the printed argument as provided for in Article II. 

The agents and counsel of each party may present in support of its case oral arguments to 
the tribunal, and additional written arugments, copies of which shall be delivered by each 
party in duplicate to the arbitrators and to the agents and counsel of the other party. 

The tribunal may demand oral explanations from the agents of the two parties as well as 
from experts and witnesses whose appearance before the tribunal it may consider useful. 


ARTICLE IV 
The decision of the tribunal shall be made within two months from the close of the argu- 
ments on both sides, unless on the request of the tribunal the parties shall agree to extend 


the period. The decision shall be in writing. 
The decision of the majority of the members of the tribunal shall be the decision of the 


tribunal. 
The language in which the proceedings shall be conducted shall be English. 


The decision shall be accepted as final and binding upon the two governments. 
Any amount granted by the award rendered shall bear interest at the rate of six per cen- 
tum per annum from the date of the rendition of the decision until the date of payment. 


ARTICLE V 


Each government shall pay the expenses of the presentation and conduct of its case before 
the tribunal; all other expenses which by their nature are a charge on both governments, 
including the honorarium for each arbitrator, shall be borne by the two governments in 


equal moieties. 
ARTICLE VI 


This special agreement shall be ratified in accordance with the constitutional forms of the 
contracting parties and shall take effect immediately upon the exchange of ratifications, 
which shall take place as soon as possible at Washington. 


Whereas, for the purpose of carrying out this agreement, the two govern- 
ments have respectively appointed as arbitrators: 

The Government of the United States: the Honorable Chandler P. 
Anderson, Arbitrator American-British Claims Arbitration Tribunal; 

The Government of the Kingdom of Norway: His Excellency Mr. Ben- 
jamin Vogt, Envoy Extraordinary and Minister Plenipotentiary of His 
Majesty the King of Norway; 

Whereas at the request of the two governments, the President of the 
Swiss Confederation has named as third arbitrator and President of the 
Tribunal: Mr. James Vallotton, Docteur en droit, Member of the Bar of 
Lausanne, Associate of the Institut de Droit International; 

Whereas the two governments have appointed as agents: 

The Honorable William C. Dennis, for the United States; 

Captain C. Frélich Hanssen, for the Kingdom of Norway, assisted by the 
following counsel: 

for the United States: 
The Honorable George Sutherland, formerly United States Senator, 


Counsel, 
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Mr. Stanley H. Udy, formerly Assistant Solicitor Department of State, 

Associate Counsel, 
for the Kingdom of Norway: 

The Honorable Walter L. Fisher, formerly Secretary of Interior of the 
United States, Counsel, 

Mr. Edward B. Burling, lawyer, Counsel, 

Mr. George Rublee, lawyer, Counsel, 

Mr. Dean G. Acheson, lawyer, Counsel, 

Mr. Ole Roed, Barrister of Supreme Court of Norway, Counsel, 

Mr. Johan Bredal, formerly Minister of Justice of Norway, Government 
Solicitor ad hoc, Counsel, 

Mr. Tryggve Sagen, Chairman of the Christiania Group of Norwegian 
shipowners, Counsel; 

Whereas the agents of the parties to the said agreement of June 30, 1921 
have duly and in accordance with the terms of the agreement communicated 
to the tribunal their cases, counter-cases, printed arguments and other docu- 
ments; 

Whereas counsel and agents for the parties have fully presented to this 
tribunal their oral arguments in the sittings held between the first assembling 
of the tribunal on July 22nd and September Ist 1922, 

And whereas the two parties have agreed on September Ist, 1922 to an 
extension until February 1st 1923 of the period of two months provided for 
by Article IV of the special agreement for rendering the award; 

Whereas the arguments have been closed on the 11th of October 1922, 

And whereas according to Article I of the special agreement the tribunal 
shall ‘“‘determine what sum if any shall be paid in settlement of each claim 
of Norwegian subjects against the United States” and shall also “examine 
any claim of Page Brothers, American citizens, against any Norwegian sub- 
ject in whose behalf a claim is presented under the present agreement, aris- 
ing out of a transaction in which such claim is based, and shall determine 
what portion of any sum that may be awarded to such claimant shall be 
paid to such American citizens”’; 

Whereas, generally speaking, the principal facts and contentions of the 
parties with regard to the fifteen Norwegian claims being the same, it is 
possible and advisable to embrace these several independent claims in one 
arbitral award, (while pronouncing separately on the points at issue) ; 

Now, therefore, this tribunal (having carefully considered the said conven- 
tions, agreement, cases, counter-cases, printed and oral arguments, and the 
documents presented by either side) after due deliberation pronounces as 
follows: 

The Amount of the Claims 


The details of the claims, both as originally presented in the case of the 
Kingdom of Norway and as finally presented in the course of the oral argu- 
ment, are as follows: 
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(1) (2) (3) 4) (5) 

Amounts originally claimed 

finally claim 

Number! NAME OF CLAIMANT (Without 
Amounts including |@dding interest 

interest claimed) 
1. |The Manitowoc Shipping Cor- 

2. |The Manitowoc Shipping Cor- 

poration . 731,500.00 1,028,220 . 24 766,500 .00 

3. ‘Steamship Com- 
1,507,860.28}  2,120,679.93] —1,542,187.50 

4. The Vard II Steamship Com- 
1,944,877.26|  2,731,749.47|  1,957,200.00 

5. The Sdrlandske Lloyd Corpora- 
1,617,000 .00 273,753.21 1,837,000 .00 

6. Steamship Com- 
7. 148,987 . 50 209,850 .03 396,937 . 50 

8. |The Tromp Steamship Com- 
257,737 .50 361,745 .30 396,937 . 50 
9. The Maritim Corporation... .. 278,400 .00 392,492 .40 417,600.00 
10. |The Haug Steamship Company 413,460.94 580,093 .48 417,600.00 
11. |The Mercator Corporation. ... 434,123.44 609,083 . 36 438,262 .50 

12. |The Sérlandske Lloyd Corpo- 

447,250.00 627,500. 16 451,875 .00 
14. 146,875 .00 207,300 .90 451,875.00 
15. |E. & N. Chr. Evensen, Incor- 


It will be seen that the figures given in column (5) above are exclusive of 
the claims made by the Kingdom of Norway for interest, compounded semi- 


annually. 
and not column (4) above. 
including interest, were not submitted to the tribunal. 


amended claims approximated $18,000,000. 
In reply the United States declared its willingness and desire to make just 


Their comparison is, therefore, with the figures in column (3) 
The detailed amounts of the amended claims, 
The total of such 


compensation for the property taken and recognized its liability to make 
compensation in the following amounts: [as shown in the table on page 367.] 

The claim made by the United States in reference to Page Brothers 
amounted to $22,800. The validity of this claim was totally denied by the 


Kingdom of Norway. 
I—I ntroduction 


It is common ground between the parties to this arbitration that the 
fifteen claims against the United States are presented by the Government of 
the Kingdom of Norway, which government, and not the individual claim- 


ants, ‘‘is the sole claimant before this Tribunal’’.! 


1 Norwegian Case, p. 1; U. 8. Counter-Case, p. 5. 
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(1) (2) (3) 
— * NAME OF CLAIMANT Amounts 

3B The Manitowoc Shipping Corporation...................... $101,200 
2. The Manitowoc Shipping Corporation...................... 101,000 
3. The Baltimore Steamship Company........................ 255,900 
4. The Vard II Steamship Company.....................0+005 346,900 
5. The Sérlandske Lloyd Corporation......................4.. 400,800 
6. The Ostlandet Steamship Company......................5. 1,184,700 
8. The Tromp Steamship Company......................0005: 40,820 
12. The Sérlandske Lloyd Corporation......................06. 22,260 
15. BE. & N. Che. Evenson, Incorporated... 22,260 


The claims arise out of certain actions of the United States of America in 
relation to ships which were building in the United States for Norwegian 
subjects at a time, during the recent Great War, when the demand for ships 
was enormous, owing to the needs of the armies and to the losses of mer- 
cantile ships. 

For some time before the United States declared war, the shortage of 
shipping was serious both in European countries and in the United States. 
In these circumstances, Norwegian subjects, amongst others, directed their 
attention to the possibilities of shipbuilding in the United States. From 
July 1915 onwards, various contracts were placed by Norwegian subjects 
with shipyards in the United States. Meanwhile, from the summer of 1916 
onwards, the United States Government took a series of steps for the pro- 
tection of its interests and these steps made possible the later “‘ mobilization 
for war purposes of the commercial and industrial resources of the United 
States”’.? Into most of these measures it is not necessary to enter in any 
detail, as they do not directly affect the merits of the claims. 

The United States declared war against Germany on April 6th 1917. 
Already by the United States Shipping Act of September 1916 the United 
States Shipping Board had been established ‘‘for the purpose of encourag- 
ing, developing and creating a naval auxiliary and naval reserve and a mer- 
chant marine to meet the requirements of the commerce of the United States 
with its territories and possessions and with foreign countries’”’.* This 
board was empowered by section 5 of the Act: 


to have constructed and equipped in American shipyards and Navy yards or elsewhere, giv- 
ing preference, other things being equal, to domestic yards, or to purchase, lease, or charter, 
vessels suitable, as far as the commercial requirements of the marine trade of the United 


2 U. 8. Counter-Case, p. 8. *U. 8S. Case, p. 17. 
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States may permit, for use as naval auxiliaries or Army transports, or for other naval or 
military purposes, and to make necessary repairs on and alterations of such vessels, 

Provided: That neither the board nor any corporation formed under section eleven in 
which the United States is then a stockholder shall purchase, lease, or charter any vessel 

(a) Which is then engaged in the foreign or domestic commerce of the United States, 
unless it is about to be withdrawn from such commerce without any intention on the part 
of the owner to return it thereto within a reasonable time; 

(b) Which is under the registry or flag of a foreign country which is then engaged in war; 

(c) Which is not adapted, or cannot by reasonable alterations and repairs be adapted to 
the purpose specified in this section; 

(d) Which, upon expert examination made under the direction of the board, a written 
report of such examination being filed as a public record, is not without alteration or repair 
found to be at least seventy-five per centum as efficient as at the time it was originally put 
in commission as a seaworthy vessel. 


Section 7 of the Act provided: 

That the board, upon terms and conditions prescribed by it and approved by the Presi- 
dent, may charter, lease, or sell to any person, a citizen of the United States, any vessel so 
purchased, constructed, or transferred. 

Section 9 of the Act gave the board certain additional powers ‘‘when the 
United States is at War or during any national emergency the existence of 
which is declared by proclamation of the President’. These additional 
powers were: 
no vessel registered or enrolled and licensed under the laws of the United States shall, 
without approval of the board, be sold, leased, or chartered to any person not a citizen of the 
United States, or transferred to a foreign registry or flag. No vessel registered or enrolled 
and licensed under the laws of the United States, or owned by any person a citizen of the 
United States, except one which the board is prohibited from purchasing, shall be sold to 
any person not a citizen of the United States or transferred to a foreign registry or flag, 
unless such vessel is first tendered to the board at the price in good faith offered by others, or, 
if no such offer, at a fair price to be determined in the manner provided in section ten. 

A proclamation under this section of the Act was issued by the President 
on February 5th 1917, and thus these emergency powers of the Shipping 
Board came into operation.* 

Section 11 of the United States Shipping Act of September 1916, author- 
ized the Shipping Board to: 
form under the laws of the District of Columbia one or more corporations for the purchase, 
construction, equipment, lease, charter, maintenance, and operation of merchant vessels 
in the commerce of the United States.® 

On the day of the declaration of war by the United States (April 6, 1917) 
the Shipping Board exercised this authority and formed the United States 
Shipping Board Emergency Fleet Corporation to carry out, in general, the 
purposes set forth in section 11 of the Act. All the stock of this corporation 
was owned by the United States. Though its certificate of incorporation of 
April 16th 1917, provided ‘that the existence of this corporation shall be 
perpetual ”’,* it had been laid down in section 11 of the Act that 


*U. 8. Case Appendix, p. 74. 5U. 8. Case Appendix, p. 62. 
*U. 8S. Case Appendix, pp. 19-20; U. S. Case Appendix, p. 80. 
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at the expiration of five years from the conclusion of the present European War the opera- 
tion of vessels on the part of any such corporation in which the United States is then a 
stockholder shall cease and the said corporation stand dissolved. . . . The vessels and 
other property of any such corporation shall revert to the board.’ . 

For some time before the declaration of war the question of requisitioning 
ships by the United States had been considered and the fact that early in 
1917 a large proportion of the shipyards in the United States was engaged 
with contracts for foreign shipowners led to various proposals and negotia- 
tions into which it is unnecessary to enter here. On the 4th of March 1917, 
(after the severance of diplomatic relations between the United States and 
Germany on February 3, 1917) a Naval Emergency Fund Act was passed. 
This Act authorized and empowered the President, ‘‘in addition to all other 
existing provisions of law” within the limits of the appropriation available, 
‘“‘to place an order with any person for such ships or war material as the 
necessities of the Government, to be determined by the President, may re- 
quire and which are of the nature, kind, and quantity usually produced or 
capable of being produced by such person.”” Such orders were given prece- 
dence over all other orders and compliance was made obligatory. In the 
case of non-compliance, the President was authorized to ‘“‘take immediate 
possession of any factory . . . or of any part thereof’’.* The Presi- 
dent was furthermore empowered, under the same penalty, ‘‘to modify or 
cancel any existing contract for the building, production, or purchase of 
ships or war material”’, to place an order for the whole or any part of the 
output of a factory in which ships or war material were being built or pro- 
duced, and to “‘requisition and take over for use or operation by the Govern- 
ment any factory or any part thereof.’’® In all cases where these powers 
were exercised, provision was made for ‘‘just compensation” to be de- 
termined by the President, with the customary provision for an appeal to the 
courts. 

Then on June 15th 1917, two months after the declaration of war, further 
important powers were given to the President by the Emergency Shipping 
Fund Provision of the Urgent Deficiencies Act. The relevant provisions of 
this Act are as follows: 

The President is hereby authorized and empowered, within the limits of the amounts 
herein authorized: 

(a) To place an order with any person for such ships or material as the necessities of the 
Government, to be determined by the President, may require during the period of the War 
and which are of the nature, kind and quantity usually produced or capable of being pro- 
duced by such person. 

(b) To modify, suspend, cancel, or requisition any existing or future contract for the build- 
ing, or purchase of ships or material. 


(c) To require the owner or occupier of any plant in which ships or materials are built or 
produced to place at the disposal of the United States the whole or any part of the output of 


7U. 8. Case Appendix, p. 63. 8U. 8. Case, p. 19. 
* Ibid.; U. 8. Case Appendix, p. 76. 10 U. S. Case Appendix, pp. 89-90. 
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such plant, to deliver such output thereof in such quantities and at such times as may be 
specified in the order. 

(d) To requisition and take over for use or operation by the United States any plant, or 
any part thereof without taking possession of the entire plant, whether the United States 
has or has not any contract or agreement with the owner or occupier of such plant. 

(e) To purchase, requisition, or take over the title to, or the possession of, for use or opera- 
tion by the United States, any ship now constructed or in the process of construction or 
hereafter constructed or any part thereof, or charter of such ship. 

Compliance with all orders issued hereunder shall be obligatory on any person to whom 
such order is given, and such order shall take precedence over all other orders and contracts 
placed with such person. If any person owning any ship, charter, or material, or owning, 
leasing, or operating any plant equipped for the building or production of ships or material 
shall refuse or fail to comply therewith or to give to the United States such preference in 
the execution of such order, or shall refuse to build, supply, furnish, or manufacture the 
kind, quantities or qualities of the ships or material so ordered, at such reasonable price as 
shall be determined by the President, the President may take immediate possession of any 
ship, charter, material or plant of such person, or any part thereof without taking possession 
of the entire plant, and may use the same at such times and in such manner as he may con- 
sider necessary or expedient. 

Whenever the United States shall cancel, modify, suspend or requisition any contract, 
make use of, assume, occupy, requisition, acquire or take over any plant or part thereof, or 
any ship, charter or material in accordance with the provisions hereof, it shall make just 
compensation therefor, to be determined by the President; and if the amount thereof so 
determined by the President, is unsatisfactory to the person entitled to receive the same, 
such person shall be paid sevet..y-five per centum of the amount so determined by the Presi- 
dent and shall be entitled to sue the United States to recover such further sum as, added to 
said seventy-five per centum, will make up such amount as will be just compensation there- 
for, in the manner provided for by section twenty-four, paragraph twenty, and section one 
hundred and forty-five of the Judicial Code. 

The President may exercise the power and authority hereby vested in him, and expend 
the money herein and hereafter appropriated through such agency or agencies as he shall 
determine from time to time, Provided: That all money turned over to the United States 
Shipping Board Emergency Fleet Corporation may be expended as other moneys of said 
corporation are now expended. All ships constructed, purchased, or requisitioned under 
authority herein, or heretofore or hereafter acquired by the United States, shall be managed, 
operated, and disposed of as the President may direct. 


Up to the date of this Act, though different proposals had been mooted, 
no definite action as regards requisitioning ships or contracts for ships had 
been taken. Negotiations were opened between the Norwegian Govern- 
ment and the United States authorities and these will be discussed later. 
Definite action, however, began on August 3rd 1917. 


II—Was the Claimants’ Property Taken? 


The Fleet Corporation sent a general order of requisition by telegram to 
almost all the shipyards of the United States on August 3rd and 4th, 1917, 
but it did not send any detailed order of requisition, giving the particular 
ships or contracts to which the requisition was intended to apply. Nor did 
the Corporation state precisely to what extent each of the yards was req- 
uisitioned. The tribunal cannot regard this notice as sufficient as regards 
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foreign owners of shipbuilding contracts, except for the purpose of preventing 
any transfer to a foreign flag or to foreign ownership or any other change to 
the status quo which could have been detrimental from the point of view of 
national defense. 

This telegraphic order of August 3rd, sent to the shipyards only, ordered 
the completion of all vessels ‘‘ with all practicable despatch’’, and referred 
to a letter which was to follow." 

The order contained in the letter of August 3rd expressly requisitioned 
not only the ships and the material, but also the contracts, the plans, de- 
tailed specifications and payments made, and it even commandeered the 
yards (depriving them of their right to accept any further contracts). In 
spite of this the United States have contended that there was no requisition, 
except of ‘physical property” and have strongly maintained that the word 
“contract” in the letter of 3rd August only referred to commitments for 
material. 

It is common ground that the United States ordered the shipyards not to 
accept after August 3rd 1917, any further progress payments under the con- 
tracts from the private owners, but that subsequent progress payments were 
made by some of the former owners to the shipbuilders." 

The United States have also proved that, for instance, on September 12th, 
1917, Admiral Capps, General Manager of the United States Emergency 
Fleet Corporation, wrote to the Cunard Steamship Co., New York: 

You are informed that all shipbuilders have been directed not to accept any payments 
from you on account of requisitioned ships, and that in this case, where you have actually 
made payment, the shipbuilders will be directed to return this payment to you. 

You are now directed not to make any further payments or tenders of payments to any 
shipbuilders having under construction ships which were requisitioned by us. You are 
also further informed that no reimbursement will be made to you of payments which you 
have heretofore made to the shipbuilders, and no other form of settlement will be made with 
you without securing, for the benefit of our shipbuilders, complete releases of their contract 
obligations to deliver ships to you in place of the ships which we have requisitioned. 

The foregoing is not to be considered even an additional agreement to reimburse you at 
this time. The whole subject of compensation to former owners is now under considera- 
tion.“ 


To the British War Mission Admiral Capps wrote as follows, on September 
13th, 1917: 


I beg to acknowledge receipt of your letter of the 10th inst., in relation to the Cunard 
Line’s action in making tenders of payment to the shipbuilders covering ships requisitioned 
by the Fleet Corporation. The Emergency Fleet Corporation specifically ordered the ship- 
builders not to accept payments from former owners, and in similar cases has directed the 
owners not to make tenders of payment to the shipbuilders. 

This is in strict conformity with the authority vested in the Fleet Corporation and the 
Cunard Company has again been directed not to make any such tenders. 

In this connection it is of course assumed that it is not the intention of the Cunard Co. 


1 U. 8. Case Appendix, p. 212, etc. 2. S. Case Appendix, p. 212, ete. 
% U.S. Case Appendix, p. 406, etc. 4 U. 8. Counter-Case Appendix, pp. 88-89. 
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in making these tenders to place our shipbuilders in a position where they will have to deliver 
ships to the Cunard Line after the emergency has passed. The Fleet Corporation will 
necessarily take all suitable steps to protect the shipbuilders, and to prevent them from 
being placed in such an embarrassing position. 


It is common ground that one of the progress payments was made, with 
the assent of the United States Fleet Corporation, by one of the Norwegian 
claimants to the Seattle Construction and Dry Dock Co., after August 3rd 
1917, to the amount of 70,000 Dollars, on hull No. 92, (Steamship ‘‘Sacra- 
mento”’ Claim No. 4); that this sum was due on August 2; that the claimants 
or their assignors, the former owners, had fulfilled their contracts up to the 
time of the requisition; that on December 3rd, 1919, the United States 
Requisition Claims Committee, in their award, authorized payment of these 
progress payments to the Norwegian claimants; that these sums have not 
yet been paid to the claimants, although the United States were asked re- 
peatedly to do so; and that the formal claims were presented in 1919 on 
behalf of the present claimants." 

Counsel for the United States were invited by the tribunal to prove that 
these payments were not credited by the shipbuilders to the United States 
Emergency Fleet Corporation in their reciprocal accounts and payments. 
But no evidence was adduced to prove this; nor can it be denied that the 
United States Fleet Corporation debited these sums to the shipbuilders, as 
if they had been paid by the corporation under the contracts.’* There is 
an example of this in the letter to the Seattle Construction and Dry Dock Co. 
of May 10th 1918.1” 

Although the corporation wrote to the shipowners at the beginning of 
September 1917, that the subject of compensation to former owners ‘‘ was 
under consideration’’, the correspondence of the General Managers of the 
Fleet Corporation (as it has been submitted to the tribunal) shows con- 
clusively that there was at the beginning an intention—confirmed by the 
orders to the shipyards—of including these payments in the compensation 
to be paid, not by the shipbuilders, but by the Fleet Corporation, to the 
former shipowners, with interest from August 3rd 1917. Thus the board 
asked for ‘‘any information necessary to a fair and just determination of the 
obligations of the Emergency Fleet Corporation in taking over these ships 
and contracts’’.!8 

In their correspondence of about August 20th 1917 with the former owners 
of the contracts, the General Managers of the United States Emergency 
Fleet Corporation, after having expressly mentioned that they were writing 
to them as owners, or as the representatives of the owners, of the contracts 
with the shipyards, expressly stated their intention of reimbursing them, 


1% U.S. Counter-Case Appendix, p. 89. 

1%6U. S. Case Appendix, p. 345. 

170. §. Appendix, p. 439. 

18U. S. Appendix, pp. 213, 215, 264, 397, 444, 445, 448, and 449. 
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promptly, so far as funds are available for the payments heretofore made to the shipbuild- 
ers, if, after the investigation of data submitted by the owner, such payments are found in 
order and in conformity with the contract requirements. 

At your further and early convenience you are requested to submit to the Corporation, a 
statement of such indirect expenditures as you have made on account of each vessel; for 
instance the cost of superintendence, original design, interest on funds already paid, and the 
like. The matters mentioned will require careful audit, and in addition you may submit 
any other matters you deem pertinent. 

It will be perceived that the Corporation presumes it is addressing this letter to the owners 
or responsible representatives of the owners or persons entitled to receive compensation on 
account of the requisition of the vessels listed above. The Corporation requests that there 
be included in your response to this letter all evidence of ownership, which is necessary to 
establish the right of those who are entitled to receive the compensation provided by law. 

The consummation of the orders herein and heretofore transmitted will be made the sub- 
ject of later appropriate corporate action. 


The General Managers of the Fleet Corporation gave the following instruc- 
tions to their district officers: 1* 


You will please forward without delay the usual certificates for payments which have 
become due under the contract after that date, so far as practicable, certified by the former 
local inspector as well as yourself. These payments to the shipbuilder for the present must 
not exceed the actual cost of the contractor’s outlay for labor, materials received since the 
last payment, plus the approved overhead expense, nor must the payment so determined 
exceed the contract payment accrued. 

It is the expectation of the Corporation to carry out the substance and purpose of the 
contract but this decision cannot be made definite until the Corporation can investigate 
the facts and terminology of each contract to assure proper protection of the Government. 

You will please furnish to the shipbuilder a copy of this letter and one copy of the enclo- 
sure, and you will request the shipbuilder to furnish you without delay, for transmission to 
the Corporation, a statement in detail of such payments received on account of each con- 
tract prior to August 3rd, the date of requisitioning. 


After the examination of the plans, specifications and contracts, interests 
and names of owners, lists of their payments under the contract, and of 
each ship under construction, the Fleet Corporation gave further information 
to the shipbuilders. This was done on or about August 22nd, 1917, as 
regards all the present claimants, except in the cases of claims 12-15; in 
these the information was given after November 15, 1917.2° This further 
information was as follows: 


The ships now under construction at your plant and referred to above, having been req- 
uisitioned by the duly authorized order of this corporation and title thereto taken over by 
the United States and an order having been placed with you by due authority to complete 
the construction of said ships with all practicable despatch, you are further ordered by the 
President of the United States, represented by this corporation, to proceed in the work of 
completion heretofore ordered, in conformity with the requirements of the contract, plans, 
and specifications under which construction proceeded prior to the requisition of August 3, 
1917 in so far as the said contract describes the ship, the materials, machinery, equipment, 
outfit, workmanship, insurance, classification, and survey thereof, including the meeting of 


19 See for Claims 7-11 and 12-15 U. 8. Counter-Case Appendix, pp. 270, 272, etc. 
20 Case, Appendix, pp. 238-368, etc. 
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the requirements of the said contract, and all tests as to efficiency and capacity of the ship 
on completion and in so far as the contract contains provisions for the benefit and protection 
of the person with whom the contract was made, but not otherwise. 

All work will proceed under the inspection of such persons as have been or may hereafter, 
from time to time, be designated by this corporation for that purpose. 

For the work of completion heretofore and herein ordered the corporation will pay to you 
amounts equal to payments set forth in the contract and not yet paid; provided, that on 
acceptance in writing of this order you agree that on final acceptance of the vessel to give a 
bill of sale to the United States in satisfactory form conveying all your rights, title, and inter- 
ests in the vessel, together with your certificate that the vessel is free from liens, claims, or 
equities, with the exception of those of the owner and then only of those set forth in the con- 
tract. Compensation to the shipbuilder for expedition and for extra work will, when deemed 
appropriate, be made the subject of a subsequent order. 

This order applied only to vessels actually under construction, and in accepting it the 
corporation expects you to inform it of the actual stage of construction of each vessel or the 
parts to be assembled therein on the date of requisitioning, August 3,1917. The corporation 
reserves the right to decide whether or not a vessel was actually under construction on Au- 
gust 3, 1917, on consideration of the ascertained facts. 

In replying to this communication please arrange to specify separately the vessels to 
which this order refers, and refer to the corresponding contract in sufficient terms for identi- 
fication of it. 

Please furnish a copy of this to (name of shipbuilder) and ask for an early reply. 


It would be superfluous to mention here that a “bill of sale’”’ in the United 
States is considered as the instrument of transfer of property, and that ships, 
although considered as a species of personal property, are subject also to 
special rules. A ship does not pass by delivery, nor does the possession of 
it prove the title to it. 

The next step of the corporation was to give generally the same informa- 
tion to the owners of the shipbuilding contracts, and to require information 
whether a brokerage commission ‘‘claimed as part of the contract price of 
vessels”’ had been ‘‘paid or agreed to be paid on account of each uncom- 
pleted contract for vessels covered by the requisition order of August 3rd, 
1917, giving the name of the broker and the amount paid or to be paid, and 
the times when payments are due, together with a copy of the brokerage 
agreement.” 

Such letters were written, for instance, with reference to the ships in- 
cluded in claims 1 and 2 on September 18, 1917, to the Manitowoc Ship- 
building Co. To the Columbia River Shipbuilding Co., Admiral Capps 
wrote as follows on November 21, 1917: 

Re Completion of requisitioned hulls. 

Your letter of October 25, 1917, relative to vessels requisitioned by this corporation and 
under construction in your yard, has been received. From information at hand the above 
letter is understood to apply to your hulls No. 1 to 10 inclusive. 

You will proceed with the completion of these hulls to meet the requirements of the con- 
tracts in force on August 3, 1917 between you and the Northwest Steel Co. 

As just compensation for and as a reasonable price of such completion the corporation will 
pay to you a total sum equivalent to the total unpaid amounts on contracts between you 
and the Northwest Steel Company. 
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Payments will be made on receipt of vouchers submitted through the district officer to 
this corporation on a form to be forwarded to you and after certification by the district 
officer that such payments are due and warranted. 

The above arrangements in this letter in reference to payments are based upon the as- 
sumption that there are no unpaid brokerage fees. If there are unpaid brokerage fees on 
said contracts, then the total amount of such fees will be deducted from the total unpaid 
amounts on the said contracts. 

The district officer will be instructed to continue the inspection of work and material to 
insure that the vessels, when completed, will be equal in all respects to what was contem- 
plated by the requirements of the contracts in force on August 3, 1917, between you and the 
Northwest Steel Company, and you will provide the district officer and his representatives 
all facilities necessary for the performance of this duty. 


This last letter refers to Claim 6, where the delivery of the completed 
ship was expected for December Ist. 

It is common ground that the shipbuilders complied with these orders of 
the corporation, repeating generally the words which had been suggested to 
them by the corporation. The following is an example of one of the ship- 
builders’ replies: 


Dear Sir, Re requisitioned ships. A copy of a letter dated August 22, 1917, has been 
delivered to us with the request that we reply to the same and give the information therein 
called for, and in compliance to such request we beg to say: In obedience to the order of the 
President of the United States, represented by the United States Shipping Board Emergency 
Fleet Corporation, we will execute and deliver to the United States, or to the United States 
Shipping Board Emergency Fleet Corporation, bills of sale of ships now under construction 
in our yard as they are completed and which were requisitioned on August 3, 1917, upon 
the following conditions: 

1. The payments by you of all amounts specified in each several contract unpaid by the 
purchaser, said payments to be made by you pursuant to the terms of the contract. 

2. The refunding to us of all customs duties paid by us upon any equipment going into 
the construction of hulls 80 and 81. 

3. The payment to us of all extras and alterations not covered by the contract, ordered by 
authorized representatives. 

4. The payment to us of all supplies ordered by authorized representatives furnished by 
this company for the outfitting of such ships. 

In addition to the bill of sale, which is to be in such form as will be satisfactory, we will 
deliver a certificate that the vessel described in such bill of sale is free from liens, claims or 
equities excepting only equities and rights of the purchaser under the contract under which 
such ships were constructed. 

You are further advised that on August 3, 1917, the undersigned was under contract to 
construct the following ships, above 2,500 tons dead-weight capacity, which are designated 
by us by hull numbers as follows: Hull Nos. 80, 81, 82, 83, 86, 87, 88, 90, 91, 92, 93, 94 and 
95. 

You are further advised that we will proceed with all practicable despatch the complete 
construction of said ships. 


Without entering here into further details, the tribunal, upon the abun- 
dant evidence brought by the United States, are of opinion that not only 
were material, plans, specifications and other such physical or intangible 


21 8. Case Appendix, p. 512. U.S. Case Appendix p. 376. 
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property of the claimants taken, but also their money, for the United States 
did not refund their previous payments either to the shipbuilders or to the 
shipowners. 

The fact that the progress payments were not refunded by the United 
States Emergency Fleet Corporation to the shipbuilders is specially strong 
evidence to show that the contracts with these builders were not cancelled 
by the United States’ orders of August, that the property of the owners was 
not considered as destroyed as between the Fleet Corporation and the ship- 
builders, and that the Fleet Corporation took over the legal rights and duties 
of the shipowners towards the shipbuilders. The necessary consequence is 
that the corporation took over the rights and duties of the shipbuilders 
towards the shipowners. It expressly required the shipbuilders to give the 
corporation a bill of sale which, when delivered to it, would, in the opinion 
of the tribunal, relieve the shipbuilders from any liability to the previous 
owners in regard to their “liens, rights and equities’’ as set forth in their 
respective contracts. The shipbuilders were thus entirely relieved of any 
obligation to the former owners, for the corporation inserted itself between 
the builders and the shipowners by an exercise of what is called, in the United 
States law and jurisprudence, the power of eminent domain. This action 
can be considered, as far as the private shipbuilders are concerned, as a 
case of force majeure or restraint of princes and rulers. 

In other words, the corporation seems to have intended, in August 1917, 
to assume towards the contract-owners the legal position of the shipbuilding 
contractor. The main obligation of such contractors was to proceed with 
the construction, and to deliver the ships to the owners of the contracts. 

Further, the fact that the United States Shipping Board Emergency 
Fleet Corporation kept, and has had the exclusive profit up to the present 
time of, the progress payments made to the shipbuilders by the claimants or 
their assignors, amounting to almost 2} million dollars, is of especial im- 
portance, not only with regard to the material consequences of such action, 
but also in connection with the legal aspect of the whole case. 

It will be seen later on that the corporation managers, after having taken 
control of the shipyards, took also the property of the claimants in such a way 
as to destroy it. But it should be stated at once that in connection with the 
taking of the claimants’ money, the corporation, having first ordered the 
completion of all the fifteen contracts, delayed or even cancelled the con- 
struction of the hulls for which the New Jersey Shipbuilding Co. had con- 
tracted. Claims 13, 14 and 15 are based upon contracts which, to quote the 
United States Case, Chart I, ‘‘ were never completed but were suspended on 
January 31, 1919 and cancelled on August 23rd 1919 before their keels were 
laid.” 

As the tribunal is of opinion that the good faith of the United States 
Emergency Fleet Corporation is to be presumed, the corporation must be 
given the credit of having contemplated delivery of the ships to their former 
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owners, and of having written its first letters to the shipbuilders and ship- 
owners for the purpose of having the ships built and delivered. The first 
objects of the corporation were evidently at that time to take control of the 
shipyards and of the contracts in order to expedite the construction of the 
ships, and to modify the ships, if necessary, in order to meet the war re- 
quirements.” 

This policy was not subsequently carried out by the Fleet Corporation. 
There were several successive changes in the personnel of the leading tech- 
nical and legal advisers of the corporation, and among the directors them- 
selves and these changes apparently resulted in a change of policy. 

The corporation seemed to have forgotten that it had assumed certain 
contractual obligations, and in particular to have ignored the fact that the 
retention of the money of the claimants without restoring the ships was 
obviously unlawful. Such action was not only contrary to international 
law, but also to the municipal law of the United States. The amounts of 
the progress payments should have been refunded at the time of the requisi- 
tioning of the ships. There can be no excuse for waiting until 1919 to make 
an assessment of these amounts. The corporation could not have enter- 
tained any doubt after October 6th, 1917, that an immediate settlement of 
the claims was imperative. The corporation may have intended, up to 
October 6th, 1917, to settle accounts with regard to these claims, namely so 
long as it was expected that the property of the claimants would be restored 
at the end of the war. More especially the corporation should not have had 
any doubt with regard to claims 13 to 15 as to the legality of its action ac- 
cording to municipal law as well as under international law, after it had 
informed the shipbuilders not to go on with these contracts. 

The tribunal is therefore of opinion: 

1. That, whatever the intentions may have been, the United States took, 
both in fact and in law, the contracts under which the ships in question 
were being or were to be constructed. 

2. That in fact the claimants were fully and forever deprived of their 
property and that this amounts to a requisitioning by the exercise of the 
power of eminent domain within the meaning of American municipal law. 


Il1I—The Date on Which Claimants’ Property was Effectively Requisitioned 


The parties have disagreed as to the date, the object and the purport of 
the requisition. 

Norway’s contention is that the requisition should not be considered 
legally effective against the several members of the “‘ Christiania Group’’— 
the present fifteen claimants—until October 6th, 1917, when the negotia- 
tions between the special Norwegian Mission and the Shipping Board may 
be said to have been concluded by the formal notification from Mr. Hurley, 


* Norwegian Case, Documentary Evidence, Exhibit 25, p. 281. 


378 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Chairman of the Board, to Dr. Nansen, head of that mission. Norway has 
contended that the contracts were requisitioned, and that, whatever may 
have been said to the claimants by the Fleet Corporation, the tribunal has 
only to consider the real facts, in other words what the Fleet Corporation did; 
and that the action of the corporation amounted to a taking without paying 
just compensation for the property so taken. 

The contention of the United States is, on the other hand, that the requisi- 
tion became effective against the claimants on August 3, 1917, the day of the 
general order issued to the American shipyards; that the agreement be- 
tween the Department of State and the Norwegian Minister was merely to 
suspend the requisition of completed vessels, but not of vessels under con- 
struction and that the requisition of the latter, though anticipated, was not 
yet announced; and that 


The Emergency Fleet Corporation did not requisition contracts, but took only actual 
physical property, consisting of ships and materials for ships, together with commitments 
for material for ships, and that the property which it actually requisitioned is the only thing 
to be valued. 


As counsel for the Kingdom of Norway laid considerable stress upon the 
negotiations which took place in 1917 between the United States Depart- 
ment of State and the Norwegian Minister at Washington, Mr. Bryn, it is 
necessary to summarize the facts as to these negotiations and to examine 
their influence upon the legal position of the parties. 

In February 1917, as soon as the bill was introduced in the United States 
Senate and House of Representatives which proposed to prevent foreign 
owners of vessels ‘‘now being constructed or hereafter constructed in the 
United States” from registering their ships under foreign flags, (proposals 
which matured on June 15th in the Emergency Shipping Fund Provision 
of the Urgent Deficiencies Act), the Norwegian Minister called the attention 
of the Secretary of State to the fact that 
as said bills do not provide for compensation to foreign shipowners, the Norwegian citizens 


for whose account the ships are now building in American yards would suffer a tremendous 
loss, amounting to many millions of dollars, if said provisions should be enacted into law.* 


The attorney for the principal group (so-called Stray Group) of Nor- 
wegian owners of shipbuilding contracts, and the United States Shipping 
Board endeavored to reach a friendly solution of the difficulties raised by the 
Norwegian Government by a voluntary agreement (similar to the agree- 
ment arrived at between Great Britain and Norway), safeguarding the 
interests of the United States by placing these vessels at the disposal of the 
government during the war and for a reasonable period (six months) after- 


wards. 
The negotiations were largely conducted through informal conferences 


* UJ. 8. Counter-Case, p. 56; U. 8. Argument, p. 156. 
Case Appendix, p. 121. 
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with a special Norwegian mission, presided over by Dr. Fridtjof Nansen. 
It is proved by the attitude of the United States themselves, that they 
complied with a formal request of Mr. Bryn to the Department of State, 
dated June 28th, 1917, to delay temporarily, until the arrival of the Nor- 
wegian Mission,” 

the executing, as far as same would involve Norwegian shipping interests, of the authority 
given to the President by the provisions of the Act approved June 15, 1917, which created 
an Emergency Shipping fund. 

The United States have contended that by the Executive Order of July 
11th, 1917, the President of the United States delegated to the United States 
Shipping Board the authority to requisition constructed vessels, and to the 
United States Shipping Board Emergency Fleet Corporation the power 
vested in him of requisitioning ‘‘ vessels in process of construction.” 

On 23rd July, 1917, the Shipping Board passed a resolution to requisition 
‘title to and possession of all launched merchant vessels where construction 
is completed, and which construction was commenced in American yards 
under contracts which would lead to foreign documentation”’, on giving 
twenty-four hours’ notice to the diplomatic representatives of the countries 
of which the foreign owners were citizens. 

On July 24th Mr. F. L. Polk, Acting Secretary of State, notified the Nor- 
wegian Minister of this resolution. As Dr. Nansen’s Norwegian mission 
had not yet arrived, it was agreed between them that the Norwegian “new 
buildings” should not be requisitioned until the Norwegian special mission 
had arrived, and had had an opportunity of taking the matter up with the 
American Government. The Norwegian Minister guaranteed that no 
vessel built in American yards for Norwegian account would be transferred 
to the Norwegian flag after noon on July 25th. 

Mr. Polk informed the Shipping Board of this arrangement, and the 
Board, on July 25th, resolved ‘‘that nothing be done in connection with the 
requisitioning of Norwegian ships.” 2” 

Mr. Bryn gave instructions accordingly to the Norwegian consuls in the 
United States, referring to the Shipping Board’s resolution that “all com- 
pleted ships were to be requisitioned’’, and these instructions were carried 
out. Only one new steamer, the Dicto, was authorized by the United States 
to clear, and for this ship the Norwegian certificate of nationality had been 
issued by the Norwegian consul at San Francisco on the morning of July 
25th. 

On August 3rd, 1917, Mr. Hurley, the Chairman of the United States 
Shipping Board, informed President Wilson that “‘after consultation with 
Admiral Capps, and with his approval’’, the Board 


decided that the Emergency Fleet Corporation should proceed at once to commandeer all 
ships of suitable tonnage now being constructed in American shipyards, so that their com- 


* U.S. Case Appendix, p. 131. 
27. S. Case Appendix, pp. 156-157, 134-135, ete. 
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pletion may be expedited, and their disposition determined in the manner best adapted to 


the present needs of the nation. 

We deem it of the highest importance that this action be taken without delay. 

The question as to what disposition shall be made of the requisitioned ships can be de- 
termined later, after consultation with the Governments for whom, or for whose citizen a 


part of the ships are being built. 


The general requisition order was issued on the same day, or on 4th Au- 
gust, by letter and telegram, to all the shipbuilders concerned with the 
claimants (except New Jersey Shipbuilding Company). 

The order to practically all of the American Shipbuilders was worded as 
follows: 


By virtue of an Act approved June 15th, 1917, and authority delegated to the Emergency 
Fleet Corporation by Executive Order of July 11th, 1917, all power-driven cargo-carrying 
and passenger vessels above 2500 tons, deadweight capacity, under construction in your 
yards, and materials, machinery, equipment and outfit thereto pertaining, are hereby 
requisitioned by the United States and will be completed with all practicable despatch. 


Letter follows. 28 


One of the purposes of this statutory order is clear: the construction 
must be completed as rapidly as possible. Whether the requisition was for 
title or for use, and what would be the compensation etc., was not disclosed, 
and the requisition letter was equally reticent, containing only a promise 
“that the compensation to be paid will be determined hereafter, and will 
include ships, material and contracts requisitioned.” 

The tribunal is of opinion that the Shipping Board and the Shipping 
Board Emergency Fleet Corporation were bona fide if they considered the 
order to American shipbuilders was consistent with an “‘agreement for the 
maintenance of the status quo on both sides”’. It is reasonable to infer that 
they had not rejected at that time the Norwegian suggestion of a voluntary 
agreement and that they did not deem it necessary to pay immediately the 
just compensation, nor to make even an inventory of the things taken. 
Their attitude may be explained by a belief on their part that future ac- 
counts would be settled by voluntary agreement. 

It appears from the minutes of October 4th, 1917, that at that date the 
members of the United States Shipping Board, held strongly divergent views 
with regard to the requisitioning of foreign vessels. While the majority 
proposed ‘‘that the Board conform its action with reference to foreign ton- 
nage to the action already taken by the Board with reference to the British 
and French ships’’, Vice-Chairman Stevens presented the following resolu- 
tion: “‘that vessels building for Norwegian account, commandeered by the 
Emergency Fleet Corporation, be transferred to American corporations to 
be formed by their owners, on condition that they voluntarily charter the 
vessels to the Board, bare boat or time charter, at Board’s option, for the 
period of the war and six months thereafter, at the general requisition rate 


U.S. Case, p. 14. 


JUDICIAL DECISIONS 381 


established by the Board, and reimburse the Corporation for all expenditure 
incurred in the completion of the vessels”. The motion not being seconded, 
the Vice-Chairman moved “‘that the question is of such international im- 
portance that it be referred to the President”’. 

This motion also not being seconded, the Chairman of the Shipping Board, 
after having stated to the board that the decision arrived at was to “retain 
the title to the tonnage for the present’’, wrote to Dr. Fridtjof Nansen, at 
Washington, D. C., on October 6th 1917, as follows: 

After careful inquiry into the present and prospective war needs of the United States and 
of the Allies, . . . the Board has concluded that it is its duty to retain for urgent mili- 
tary purposes, all vessels building in this country for foreign account, title to which was com- 
mandeered by the United States on August 3rd. The decision includes necessarily the ves- 
sels building for Norwegian account . . . I need not add that it is our intention to 
compensate the owners of commandeered vessels, be they American, Allied or Neutral, to 
the full measure required by the generous principles of American Public Law. 


After stating that, while this decision of the Board covered the case of one 
of the Norwegian ships commandeered, the Wilhelm Jebsen, and that the 
Board approved a friendly settlement with regard to the Jeannette Skinner, 
Mr. Hurley added: 

I greatly regret the delay that has unavoidably attended the decision of this matter, and 
feel certain that you will appreciate that it was due solely to our keen desire to consider fully 


and weigh conscienciously the arguments which the representative of the Norwegian ship- 
owners and of your mission have placed before us. 


The correspondence between Dr. Nansen and Mr. Hurley continued in 
December, Dr. Nansen on behalf of Norway claiming on December 8th 
that these vessels “are being temporarily requisitioned by the American 
Government’”’, while Mr. Hurley closed the correspondence on December 
21st 1917 by a letter stating that: 

Mr. Munson has referred to me your letter to him, dated December 8, regarding insurance 
on vessels building in American yards for Norwegian account and commandeered by the 
Government of the United States. 

I also have your letter of December 18 on the same subject. 

Since these vessels have been completely and permanently taken over by the United 
States, it does not seem to me that the former Norwegian owners need be at all concerned 
over the question of insurance. The responsibility for loss.or injury to the vessels is en- 
tirely in the Government of the United States, since the United States now hold title to the 
vessels. The former Norwegian owners have, under our Constitution and under the stat- 
utes governing the matter, a claim against the United States for just compensation, which 
claim I hope may be satisfactorily adjusted at an early date. 


It cannot be denied, therefore, that the United States did claim in Oc- 
tober 1917, to be the holders of the title to the Norwegian property, and 
that they expressly refused every interference from the claimants. 

It is not necessary to examine here whether the holding of the title was 
valid. It is sufficient to state that the United States, in fact, did take and 
hold the title, the property of the claimants; that they had the de facto 
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possession, enjoyment and use, and that they acted as owners of the claim- 
ants’ property after the formal taking, as notified by the Shipping Board to 
Dr. Nansen. 

After a most careful examination of the evidence produced on both sides, 
the tribunal has come to the conclusion that: 

Ist. The requisition became effective in August 1917, as regards the 
American shipbuilders; 

2nd. But the requisition of the whole property of the claimants became 
effective only on and after October 1917. The date of October 6, 1917 may 
be admitted for all claimants. 

The general requisition order of August 3rd, 1917, as well as the previous 
statutes and Presidential orders, certainly had legal importance, as they 
gave power to the executive officers to prohibit the export of materials, the 
transfer of ships to foreign flags, etc. But the requisition order did not say, 
for instance, that all the property of the foreign shipowners should be taken, 
not even that it should be taken for title or forever. It was construed as 
leaving it to the competent officers’ discretion whether some of the ships 
under construction should be requisitioned or not. In fact, till October 
1917, there was, in some cases, considerable doubt as to the ultimate de- 
cision, and some orders of requisition were not given until the end of No- 
vember 1917. 

As long as the Fleet Corporation was not following ‘‘due process of law”’, 
nor offering the “‘just compensation”’ provided for by American law for the 
property taken, it can be doubted whether the requisition was ‘“‘effective’’, 
and the tribunal, by admitting the date of October 6, 1917 as the date of 
requisition, has made ample provision for the special difficulties and the 
emergency invoked by the United States. 

Another fact must be taken into consideration, not only with regard to 
the duration of the effective requisition, but also to the liability of the 
United States Shipping Board Emergency Fleet Corporation. Without 
examining here whether the Corporation could have kept the use and effi- 
cient control of the claimants’ ships, but not their title, during the war, the 
tribunal records that its attention was specially drawn to the fact that as 
early as February 1919, the Emergency Fleet Corporation was giving back 
to their former owners some of the ships which had been needed during the 
war, but for which there was nofurther use. After the Armistice was signed, 
in November 1918, and before the signature of the Treaty of Peace with 
Germany, there were no hostilities between the United States and any other 
nation. Counsel for the United States has conceded that the bulk of the 
American Army was demobilized in the spring of 1919 and, while the United 
States were still ‘technically at war’’, the reasons stated by the Shipping 
Board in support of its attitude had undoubtedly ceased to exist. 

The tribunal is of opinion that, whatever may be said in favor of the tak- 
ing for title of the claimants’ property during the war, there was no sufficient 
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reason for keeping these ships after the signature of the Versailles Treaty 
in June 1919. The reasons which have been given afford no legal interest 
which this international tribunal could recognize as being superior to the 
rights of private foreign citizens in their own property. 


IV—The Law Governing the Arbitration 


The parties have disagreed also as regards the question whether this 
tribunal is bound by the municipal law of the United States, regarding the 
matters, within the jurisdiction of the United States, which have come before 
the tribunal for its decision. The special agreement of June 30, 1921, 
Article I, provides that ‘‘The Tribunal shall examine and decide the afore- 
said claims in accordance with the principles of law and equity”. The 
United States, after reviewing the diplomatic correspondence which led to 
the adoption of the phrase “‘ principles of law and equity”’ as the rule for the 
decision in this arbitration, has advanced the contention that the tribunal 
should not fail to give effect to the municipal law of the United States, re- 
garding any matters within the jurisdiction of the United States, which 
have come before the tribunal for its decision. The Kingdom of Norway, 
on the other hand, has maintained that, in the absence of an express agree- 
ment to the contrary, arbitration of differences between nations is governed 
by international law, and that no arbitral tribunal is bound by the municipal 
law of any of the states which are parties to the arbitration. 

It seems not necessary to dwell at length upon this difference of opinion. 
Obviously this conflict of opinion is more in the appearance than in the 
reality. This is largely due to the fact that both parties have overlooked 
certain aspects of the case. This case presents to an exceptional degree 
questions of private law besides questions of public law. 

As regards private law this tribunal has not the power to modify, correct 
or improve the contracts agreed between citizens of the two countries, nor 
to modify their consequences. It may have to resolve certain conflicts of 
private law in the absence of contract. L’Ordre Public International is 
obviously not at stake when this tribunal deals with such contracts. But 
should the public law of one of the parties seem contrary to international 
publie policy (Ordre Public International), an international tribunal is not 
bound by the municipal law of the states which are parties to the arbitration. 

That there is misunderstanding between the parties is also due to the use 
of the words “‘principles of law and equity’. It is common ground that 
the United States, as well as Norway, are bound by the French text of the 
Convention pour le Réglement pacifique des Conflits internationauz of the 18th 
October 1907. Article 73 of this convention provides that: 


Le Tribunal est autorisé 4 déterminer sa compétence en interprétant le compromis ainsi 
que les autres actes et documents qui peuvent étre invoqués dans l#@tfiatiére et en appli- 
quant les principes du droit. 


| 
| 
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The word droit is also referred to in Article 37 of the same convention of 
1908: 


L’arbitrage international a pour objet le réglement de litiges entre les Etats par des juges 
de leur choix et sur la base du respect du droit. 


As Dr. Lammasch says in his work upon international arbitration, (Die 
Rechtskraft Internationaler Schiedsspriiche, page 37),?* the significance of 
the words “‘on the basis of respect for law” have no other meaning than that 


the arbiter shall decide in accordance with equity, ex aequo et bono, when positive rules of 
law are lacking. 

If no special principles are prescribed to the arbitrator, he must doubtless decide in the 
first place in accordance with international law to be applied from both sources of this 
science, not only from treaties, but also from customary law, and the practice of judges in 
other international courts. 


Dr. James Brown Scott, in his Hague Court Reports, 1916, page X XI, 
says: 
In the absence of an agreement of the contending countries excluding the law of nations, 


laying down specifically the law to be applied, international law is the law of an international 
tribunal. 


The words “law and equity” used in the special agreement of 1921 can- 
not be understood here in the traditional sense in which these words are used 
in Anglo-Saxon jurisprudence. 

The majority of international lawyers seem to agree that these words are 
to be understood to mean general principles of justice as distinguished from 
any particular system of jurisprudence or the municipal law of any state. 

It must also be borne in mind that this tribunal has been instituted in a 
general arbitration convention between United States and Norway, which 
has expressly provided that: ‘‘ Difference which may arise of a legal nature 
or relating to the interpretation of principles existing between the two con- 
tracting Parties, and which it may not have been possible to settle by di- 
plomacy, shall*® be referred to arbitration in the way which has been fol- 
lowed in this case.” 

This tribunal is therefore a regular legal institution, which possesses by 
consent of the two parties a compulsory jurisdiction, independent of the 
national courts of the parties. Both parties come before the tribunal on a 
footing of perfect equality. The tribunal cannot ignore the municipal law 
of the parties, unless that law is contrary to the principle of the equality of 
the parties, or to the principles of justice which are common to all civilized 
nations. But the tribunal is not bound by the special rules instituted in any 
of the two countries for the purpose of restricting (for instance in favor of 
the sovereign against its own “‘justiciables’’) the equality between parties 
which would otherwise be the basis of justice as applied between private 
litigants. = 
29 Norway Counter-Case, p. 4. %° Italics by the tribunal. 
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The tribunal cannot agree, therefore, with the contention of Norway that 
it should be entirely free to disregard the municipal law of the United States, 
when this has been implicitly accepted by Norwegian citizens in their deal- 
ings with American citizens, although this law may be less favorable to their 
present claims than the municipal laws of certain other civilized countries. 

But the tribunal cannot agree, on the other hand, with the contention of 
the United States that it should be governed by American statutes whenever 
the United States claim jurisdiction. 

This tribunal is at liberty to examine if these statutes are consistent with 
the equality of the two contracting parties, with treaties passed by the 
United States, or with well established principles of international law, includ- 
ing the customary law and the practice of judges in other international 
courts. 

After careful examination of the Constitution of the United States, of the 
American jurisprudence quoted by both parties, and of the American legis- 
lation passed by Congress from 1916 onwards, (commencing with the 
National Defense Acts of June 1916 and with particular reference to the 
legislation of 1917 which mobilized the industries of the United States), 
the tribunal agrees with the contention of the United States that there was 
nothing in this emergency legislation, under the special circumstances, that 
was contrary to international law. 

It should be observed, that it is not inconsistent with the United States 
Constitution and statutes, or with the principles of international law and 
equity, to set aside certain special rules of the United States law which do 
not seem in harmony with the liberal principles of the American Constitu- 
tion. Some of these will be quoted later on. 

The tribunal is further of opinion that the present arbitration is not due to 
possible defects in this legislation or in Presidential orders, but to the action 
of some of the officials of the United States Shipping Board and Shipping 
Board Emergency Fleet Corporation. 

The fifth Amendment to the Constitution of the United States provides: 


Noperson . . . shallbe . . . deprived of life, liberty, or property without due 
process of law; nor shall private property be taken for public use, without just compensation. 


It is common ground that in this respect the public law of the parties is in 
complete accord with the international public law of all civilized countries.*! 

The inviolability of the private property of a foreign citizen is a question 
of publie policy, and it is for the courts in the United States, as well as in 
other countries, to settle conflicts that may arise between the respect for 
private property, and the ‘“‘power of eminent domain”’, as is called in the 
United States the power of a sovereign state to expropriate, take or authorize 
the taking of any property within its jurisdiction which may be required 
for the “ public good” or for the “general welfare’’. 

*! See, for instance, Mr. Adams, Sec. of State, to Spanish Minister, March 12, 1818, 
quoted in Moore’s Digest of International Law, (Washington, 1906, Vol. 4, p. 5.) 
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The courts in such cases have to settle three questions: 

1. Whether this is a case of private property being appropriated or taken? 

This has to be proved by the claimant. 

2. Whether the “‘taking”’ is justified by public needs? 

Here the “onus probandi”’ lies upon the sovereign. 

3. Whether just compensation has been offered or paid in due time? 

Here it must be remembered that in the exercise of eminent domain the 
right of friendly alien property must always be fully respected. Those who 
ought not to take property without making just compensation at the time 
or at least without due process of law must pay the penalty of their action. 

It is common ground that the word “‘property”’ in the fifth Amendment 
of the United States Constitution, is treated as a word of most general im- 
port, and that it is liberally construed and includes every so called “interest” 
in the thing taken. (Lewis: Law of Eminent Domain, Chicago, 1909, 
paragraph 64-65, etc.), (Nichols: Law of Eminent Domain, Albany, 1917, 
paragraph 118, etc.). 

While in some other systems of law the notions derived from the 
prietas”’, as “‘propriété”’, are equivalent to ownership, the word ‘‘property’’, 
in the United States Constitution, as in the English and American common 
law system, includes all kinds of ‘personal property’’, all jura in personam, 
and ‘‘choses in action’. The word includes especially what the United 
States Shipping Board and Fleet Corporation described as the “‘liens, rights 
and equities’’ for the benefit and protection of the person called ‘‘the owner”’, 
or the purchaser of a contract with a shipbuilder for the construction of a 
ship. 

Some of the fifteen contracts submitted to the tribunal contained protec- 
tive provisions such as: 


‘ 


‘pro- 


While said steamer is in the course of building and before or after launching, and until 
the final completion and delivery, the purchaser shall, on payment of instalments of con- 
tract price at the times and in the manner above stipulated and subject to the builders lien 
for unpaid instalments of said contract price and for extras and bonus, become part owner of 
said steamer and of her hull, machinery and equipment and of all materials therefor, such 
part ownership to be in the proportion that the amount of payments made by the purchaser 
shall bear to the value of the work done on and material furnished for said steamer; and the 
builder shall, upon completion and delivery of such steamer furnish the purchaser a builder’s 
certificate and such other documents and assurances as may be necessary to enable said 
steamer to be enrolled as the property of said purchaser and as may be necessary to confer on 
said purchaser an absolutely good and unencumbered title in and to said steamer, free of all 
liens (except as to any encumbrance created by said purchaser). Until the completion and 
tender of delivery of said steamer to said purchaser, as above provided, said steamer shall 
be at the risk of the builder. 


Some of those provisions went further: 


this vessel shall at all times be the property of the purchaser in all stages of construction and 
that all material purchased and delivered in the yard for her, or appropriated to the con- 
struction of her, shall become its property by such delivery or appropriation, subject to a 
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lien by the builders for any unpaid instalments of the purchase price, and for work done, 
labor and materials furnished.” 


When such provisions are inserted, it is obvious that the contract is prima 
facie evidence of a jus in rem, arising out of the contract, while the contractor 
or his sub-contractor might otherwise deny the existence of this superior 
‘‘interest’’ equivalent to ownership. 

The Columbia River Shipbuilding Co.’s contract with W. Gilbert (Claim 
6) expressly stated that: 

(ninth) Should the builders after the vessel’s keel is laid, fail continuously to proceed 
with the work and to complete the vessel, her machinery etc., unless prevented by acts of 
the purchaser or strikes or non-delivery of material beyond the reasonable control of the 
builder, or other unavoidable causes beyond their reasonable control, the purchaser shall 
have the right to take possession of the vessel and machinery, pumps, engines, tackle, ap- 
parel and furniture, and all materials and fittings therefor, and complete the vessel at the 
expense of the builders, and to remove said vessel, the material and fittings assembled 
therefor, if the purchaser so desires. . . .® 


All the claimants were also fully protected by several other clauses which 
can be omitted here. 

While the United States have not expressly denied that such liens, rights 
and interests ex contractu must be considered as property in their law of 
eminent domain, they have contended that this property was an entity dis- 
tinct from the material and other tangible things subjected to the property, 
and that when the owner of the shipbuilding contract (to use the words of 
the United States Supreme Court, Nichols, paragraph 109) ‘‘continued to 
have the use and possession as before, the property is not taken in the con- 
stitutional meaning, however much it may be depreciated in value.” 

They contended that this was a case of consequential damages which are 
not awarded in the United States. The tribunal cannot agree with this 
contention of the United States. 

In order to justify the tribunal’s opinion, it seems not necessary to deal in 
detail with the numerous documents produced by both parties, nor to touch 
upon the question whether consequential damages ought to be awarded in 
international law. 

The United States intended to “‘take’”’ and have ‘“‘taken”’ in fact, the 
contracts under which the fifteen hulls in question were being constructed 
by American shipbuilders in 1917. These contracts were the property, or 
created it, and what the United States call ‘‘ physical property” is only one 
of the elements or aspects of the “‘property’’ under the municipal law of the 
United States, as well as under the law of Norway and other states. It is 
common ground that, in the absence of any treaty, the Norwegian owners of 
these contracts were protected by the fifth amendment of the Constitution 
of the United States against any expropriation not necessary for public use, 
and that they are entitled to just compensation if expropriation occurs. 


* U.S. Case Appendix, p. 593. * U.S. Case Appendix, p. 619. 


388 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It has been proved that the claimants lost the use and possession of their 
property through an exercise by the United States of their power of eminent 
domain. When, for instance, on October 6, 1917, the Shipping Board 
informed Dr. Nansen that the United States had taken the “‘title’’, the 
Board implicitly admitted that the ownership of all the liens, rights and 
equities set forth in the fifteen shipbuilding contracts had been transferred 
to the United States by operation of law. As the United States have taken 
up the position and have acted in such a way that such transfer of the 
property implied cancellation or ‘‘ destruction” of the jura in personam or in 
rem, it must be adjudged and awarded, in conformity with the American 
doctrine and jurisprudence itself, that this action of the United States is 
equivalent to the taking of private property as defined in the fifth Amend- 
ment of their Constitution. 

Whether the action of the United States was lawful or not, just compensa- 
tion is due to the claimants under the municipal law of the United States, as 
well as under the international law, based upon the respect for private 
property. 

But, as it is common ground that such compensation is measured not only 
by: 

(a) the fair actual value of the property taken, but also 

(6) at the time and place it was taken, and 

(c) in view of all the surrounding circumstances,“ 

it is necessary to examine first these surrounding circumstances, and to 
see first: 

I. Whether the claimants’ property was taken and withheld for public 
use, 

II. Whether the taking for title and the keeping of the title without a 
sufficient emergency or after the emergency had passed, was neces- 
sary. 

The United States took the claimants’ property bona fide for public use in 
October 1917, and it has been proved especially that the general requisition 
orders to the shipbuilders of August 1917, made no undue discrimination 
against the claimants, as they included 437 steel vessels under construction. 

In his report of June 11, 1919, to the Chairman of the United States 
Shipping Board, Mr. Brill stated, amongst other facts, that ‘‘of the 437 
under order, 13 were released, 10 were cancelled, and 12 were transferred 
into contract’’, evidently meaning by this expression ‘‘transferred into con- 
tract”’ that the construction of all the others was continued under what was 
called the “statutory order” already quoted, i.e. continued in fact under 
the former contracts taken by requisition. 

Mr. Brill was at this time Assistant to the Vice-President, and one of the 
general managers and consulting engineers of the Emergency Fleet Corpora- 


“U.S. Case, p. 81. % U.S. Case Appendix, p. 540. 
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tion. He seems to have been the first to have been requested (January 
1919) by the corporation “‘to investigate the technical and physical condi- 
tion of the ships which were requisitioned as of August 3, 1917, upon which 
the claims at that time had not been settled’’. 

Mr. Brill added that 


The shipowners, particularly the Europeans who had control of over half of the requi- 
sitioned tonnage, were loath to ask to surrender their ships and to settle on a money basis 
because of their pressing needs, until it was clearly indicated to them that the necessities 
of the situation left no other course for the United States to follow. 

A large number of foreign claims were settled before January 21, 1919, some of the Ameri- 
can claims had been settled by retransfer of ships, return of payments made, and charters 
securing the use of the ships to the United States during the war.* 


After having stated that the requisitioning order resulted in the comple- 
tion and delivery of 49 ships (301,809 tons) in 1917, and of 248 ships (1,620,- 
352 tons) in 1918, and that ‘“‘on February 1, 1919, claims covering 154 hulls 
remained unsettled’’, Mr. Brill made the following “‘recommendation and 
suggestion on the general treatment of the matter’’: 

Where contracts have been made at high prices by citizens of the Allied countries or by 
other interests known to be friendly with the United States and dependable in assisting in 
the execution of any maritime programme which it may adopt, it is suggested that the 
completed vessels be restored to the original owners. This will, of course, involve some ad- 
justments on account of payments made, interest and charter hire. Where little or no 
progress had been made on the construction of the hulls at the time of requisitioning, or 
little or no material had been received for the hulls and equipment, it would seem in a con- 
siderable number of cases that the return on money which had been paid on account, with 
reasonable interest to date of adjustment, should end the matter. When settlements are 
made on a physical basis, it is suggested that a reasonable profit might be allowed legitimate 
claimants, because of the rising market covering the time of requisitioning.*” 


Another expert whose official report has been produced by the United 
States (on the “ Valuation of Property Requisitioned”’), Mr. Edwin C. Ben- 
nett, who was a naval architect, engineer, marine surveyor and appraiser, 
expressed the opinion on May 19, 1922, referring to the present fifteen claims, 
that, in fact the requisitioning order, issued on August 3rd, 1917 by the 
Emergency Fleet Corporation, 
automatically brought into being a condition of force majeure and stopped all work on ships 
for private account. This condition of force majeure continued until the governmental 
control of ship-building facilities was released during June 1919. 

It is my thought that inasmuch as the contracts had laid dormant, because of the activity 
of a force majeure, from August 3, 1917 to July 1919, they could have been continued by the 
owners if they had so desired. 


While the legal opinion of this technical expert is based upon the erroneous 
supposition that the United States had not taken the contracts, the tribunal, 
after comparing these technical opinions with various other documents, has 
reached the following opinion: 


U.S. Case Appendix, p. 541. 37 8. Case Appendix, p. 541. 
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It is not necessary to examine here the question whether the United States 
should have restituted the claimants’ property as completed ships, as the 
Kingdom of Norway has only claimed just compensation in money. But 
in order to assess the amount of just compensation, and to justify liberal 
compensation, it is necessary to say this: In fact, the United States have not 
proved that the Shipping Board, nor the Fleet Corporation, acted in con- 
formity with the liberal spirit of the municipal law of the United States, on 
which they rely in the present arbitration. Especially they have not proved: 

(a) That the keeping for title to the claimants’ property was needed for 
public use after Ist July, 1919; the tribunal abstains from expressing any 
opinion on the question whether the claimants would have been entitled to 
restitution in kind during the war. This is not necessary, as compensation 
must be awarded for the loss of use and profits. It is sufficient to say, in 
fact, that already in 1918 and during the first months of 1919, a large num- 
ber of ships requisitioned were not kept for title, nor for use, by the Fleet 
Corporation. 

(b) That neither war emergency nor public needs forced them to act as 
they did, towards the claimants in July 1919, after the signature of the 
Treaty of Versailles. On the other hand, making due allowance for the cir- 
cumstances, and especially for war conditions, it may be said that discrim- 
ination against the claimants has not been sufficiently arbitrary to justify 
any special claim for damages by the Kingdom of Norway, apart from dam- 
ages for use, for the time of war, as far as the taking and keeping for title 
during that time was concerned. 

It is necessary to mention here that, while the Norwegian claimants might 
have bona fide believed themselves to be entitled to privileged treatment 
under the treaty between the parties, it was agreed on June 30th 1921 be- 
tween the parties not to apply such treaty in the present arbitration. The 
tribunal has acted according to this agreement. ‘The Norwegian claimants 
are entitled, however, to the perfect equality of treatment which is provided 
for them under the Constitution of the United States. 

The Kingdom of Norway has contended that the present claimants were 
entitled at law and equity to the same treatment as the owners of seventy 
Dutch ships, lying in American ports, which the United States took for use 
only, on the basis of a voluntary agreement. The tribunal cannot entirely 
agree with this opinion. These Dutch ships were not only completed, but 
were registered under the Dutch flag when they were requisitioned, while 
the claimants were only possessed of ‘“‘ships under construction’”’. 

Although these contracts and their accessories, etc., were Norwegian 
property, it can hardly be disputed that, provided that just compensation 
was duly assessed and paid as agreed without undue delay, the United States 
were entitled during the war to commandeer the yards and factories within 
American jurisdiction and to dispose of American labor, and steel etc., or 
that they had the right to expedite the construction of the ships for public 
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use, even if the exercise of such a right necessitated the taking of these 
fifteen contracts for use for the time of the special war emergency. 

It must be admitted, in favor of the present claimants, that the American 
war legislation gave a large discretionary power to the Shipping Board and 
to the Emergency Fleet Corporation, and that some officials do not seem, as 
regards the claimants, to have always used their power in the true spirit of 
the American Constitution, or of the Congressional Acts, or for instance of 
Presidential orders of 1917 and 1918. As has already been stated, the 
national peril was not such as to free them from the obligation of making 
the necessary inventory and valuation of all the property taken for the pur- 
pose of determining and paying “just compensation”. This was not a case 
of ‘‘requisition of neutral property” in the special meaning of that term in 
the laws and customs of war. While the taking or destroying of neutral 
property on the field of battle, or in invaded territory, without preliminary 
compensation or at least due process of law, is often excused on account of 
extreme emergency, an essential difference must be made here in favor of 
the claimants. The just compensation to which they are entitled includes 
not only the items which have been duly proved, but also those which could 
have been proved and estimated if the officials of the belligerent state had, 
in the interest of both parties, paid or offered payment, or at least required 
contradictory expert valuation and inventory, of the neutral property taken. 
The American authorities seem to have waited till 1919 to get the reports of 
their experts produced as evidence of just compensation, although “liberal”’ 
compensation had been expressly promised by the Chairman, Mr. Hurley, 
to Dr. Nansen and others in 1917. In the case of Claim No. 6, Hull No. 2 
(Columbia River 8S. B.) for instance,** Mr. Brill, on May 12, 1919 admitted 
having been unable to find out exactly ‘‘the physical status”’, i.e. the degree 
of completion of the ship at the time of the taking. 

The legal aspect of the case was clearly known as early as June 1917, when, 
after preliminary negotiations between the parties, the United States Ship- 
ping Board delivered the following opinion to the Department of State: 

The Board has held in several cases that ships under constructions for foreign account, 
under a contract, whereby the title to the vessel passes to the purchaser as payments are 
made, are not vessels owned by a citizen of the United States. 


It has also held that ships under construction for foreign account, under a contract that 
retains title, are likewise not vessels owned by a citizen of the United States.** 


Despite this, the United States officials who dealt with the claimants on 
or after the requisition, took up an ambiguous and contradictory legal posi- 
tion and this is the primary cause of the present arbitration. 

It is necessary to dispose here of some of the points raised by the United 
States in their defense and which do not require any detailed opinion. The 
United States have objected to some of the assignments of the contracts, 


Case Appendix, p. 574. U. S. Case Appendix, p. 129. 


392 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


although they have abandoned, in the course of oral argument, their previous 
objections which were based upon certain provisions of the contracts taken, 
or upon the form, place or date of the assignment, some of which were made 
after the general requisition order of August 3rd, 1917, and, they claimed, 
could not justify an increase of the amounts claimed. 

The tribunal agrees with this contention of the United States. It is of 
opinion that these assignments at an increased price were contrary to the 
spirit of the Bryn-Polk Agreement. The assignors at least, and some as- 
signees should have known and respected the arrangement. Besides, the 
tribunal is of opinion, as have been the Norwegian courts, that some of these 
purchases cannot be considered as based upon a careful investigation of the 
circumstances of the possible compensation, based upon a fair market value 
of the property. 

Just compensation implies a complete restitution of the status quo ante, 
based, not upon future gains of the United States or other powers, but upon 
the loss of profits of the Norwegian owners as compared with other owners of 
similar property. 

The tribunal cannot agree, nevertheless, with the contention of the United 
States that no compensation should be given to the claimants over and above 
the sums offered by the United States, namely $2,679,220. The United 
States say that there can be no liability, and that therefore there should be 
no compensation, when the contract has been destroyed or rendered void, 
or delayed, in consequence of force majeure or ‘“‘restraint of princes and 
rulers” and a fortiori when the contract has been a “‘ purchase of chances’’, 
after the requisition. 

This last contention was accepted by Norwegian courts. These Nor- 
wegian judgments are not to be disregarded, as they support the tribunal’s 
opinion adverse to the view that the compensation should be based upon the 
mere reimbursement of expenses. Such judgments are conclusive evidence 
that some of the assignees were imprudent. 

But, although ‘‘restraint of princes’? may well be invoked in disputes 
between private citizens, it cannot be invoked by the United States against 
the Kingdom of Norway in defense of the claim of Norway. International 
law and justice are based upon the principle of equality between states. No 
state can exercise towards the citizens of another civilized state the “‘ power 
of eminent domain” without respecting the property of such foreign citi- 
zens or without paying just compensation as determined by an impartial 
tribunal, if necessary. 

This remark applies to the contracts with Pusey and Jones (claims 7 to 
11) and to those with the New Jersey Shipbuilding Co. (claims 12 to 15). 

The table set out at the commencement of this award shows that the 
claims made on August 11, 1922 amounted to a total of $13,223,185 and that 
in addition to this sum the Kingdom of Norway claimed interest for a period 
of more than five years at the rate of 7 per cent per annum, compounded 
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semi-annually, from the dates of the progress payments made to the ship- 
builders up to and including 1st September, 1922. On this basis the total 
amount claimed by the Kingdom of Norway would have amounted, at the 
present date, to a sum exceeding $18,000,000. 

While most of the claimants seem to have proved that they have really 
lost these sums, the reimbursement of expenses, disproportionate to the 
value of their property, cannot form the basis of just compensation in the 
present arbitration. 

In the present instance the liability. of the Emergency Fleet Corporation 
is due to its disregard, not only of the public law, but also of the municipal 
private law, as it should have settled accounts and delivered the ships to 
their original owners at least after the end of June 1919. 

The United States are responsible for having thus made a discriminating 
use of the power of eminent domain towards citizens of a friendly nation, 
and they are liable for the damaging action of their officials and agents 
towards these citizens of the Kingdom of Norway. 

The tribunal is of opinion that the attitude of the United States in the 
present arbitration is excusable to a certain extent on account of the dubious 
nature of some of the acts of one of the shipbuilders and assignors, Chris- 
toffer Hannevig, and of one of his American agents; also on account of the 
fact that in some cases excessive claims have been made, based upon un- 
justified expenses of some of the present claimants or their assignors. 


V—The Amount of Compensation 


It is common ground between the parties that just compensation, as it is 
understood in the United States, should be liberally awarded, and that it 
should be based upon the net value of the property taken. 

It has been somewhat difficult to fix the real market value of some of 
these shipbuilding contracts. The value must be assessed ex aequo et bono. 
The parties have obviously acted in a way which would not have been usual 
or even possible under ordinary circumstances, when peaceful shipping and 
shipbuilding were entirely free, and not hampered in their customary activi- 
ties by the intervention of enemy or friendly governments. The growing 
scarcity of ships in 1917, the risks and difficulties due to submarine warfare 
and to the extension of the field of hostilities, contributed to make specula- 
tive shipbuilding transactions possible and even unavoidable. 

Belligerents and neutrals alike were fearful for their existence. The 
hardships of neutrality were felt so deeply by the United States themselves 
that they declared war on Germany as the only means of defense against 
its ‘‘repeated acts of war against the Government and the people of the 
United States of America’’. All neutral nations needed ships for their food, 
materials and other commodities. Some governments took measures to 
protect themselves against speculation in ships and other property; they 
imposed standard prices and requisitioned ships for use during the war, etc. 
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As a rule, abnormal circumstances, speculative prices, etc., cannot form 
the legal basis of compensation in condemnation awards. While fair com- 
pensation cannot be artificially increased by such methods as were adopted 
by one of those interested in the case and which have been brought to the 
notice of this tribunal, it would be equally unjust to attach much weight to 
artificial reduction of hire, chartering or purchase price of ships, as fixed 
under compulsion, requisition or other governmental action during the war. 

For the reasons already stated in chapter IV, the tribunal is not bound by 
section 3477 of the Revised Statutes of the United States, 1878 (quoted in 
U.S. Case Appendix page 51); nor by section 24 of the Judicial Code of the 
United States 1911; nor by section 4 of the Naval Emergency Fund Act of 
4th March 1917; nor by any other municipal law, in so far as these provi- 
sions restricted the right of the claimants to receive immediate and full 
compensation, with interest from the day on which the compensation should 
have been fully paid ex aequo et bono. 

Just compensation should have been paid to the claimants or arranged 
with them on the basis of the net value of the property taken: 

1. On the 6th October, 1917, for use, during the war, (whenever such use 
was possible without destroying the property, according to the contract, 
state of completion of ship etc.) and 

2. At the latest on the 1st July 1919, as damages for the unlawful retaining 
of the title and use of the ships after all emergency ceased; 

Or 

On the 6th October, 1917, as full compensation for the destruction of the 
Norwegian property. 

Liberal compensation should be allowed in each case, inasmuch as the 
United States “recognizes its liability to make just compensation for the 
value of the property taken on August 3rd 1917’’.*° 

The amounts offered as compensation by the United States are shown in 
the table set out at the commencement of this award. 

After careful comparative examination of the results of the two systems 
above described, the tribunal is of opinion that the compensation herein- 
after awarded is the fair market value of the claimants’ property. 

In assessing the net amount of compensation, the tribunal has taken into 
consideration in each case all the circumstances pertaining to the net value 
of the property requisitioned or taken by the United States and especially 
the following: the date of each contract or sub-contract between shipbuilder 
and shipowner; the technical characteristics and qualities of each contract 
(type and dead weight tonnage of the ship; its speed, etc.; the reputation, 
experience, technical and financial situation of the shipyard); the legal value 
of the contract, namely the liens, rights and interests in each original con- 
tract, etc.; the original contract (or sub-contract) price; the progress (and 
brokerage) payments made by each of the parties on the original contract 
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price; the date of delivery promised in the contract; the date of delivery 
which was expected at or about the date of the general requisition order 
and about the date of the effective requisition of each contract as far as 
these can be ascertained; the various elements pertaining to the value and 
degree of completion of the tangible objects of completion, as, for instance, 
the percentage of materials ordered, and the percentage of materials on 
hand; the date at which the keel was laid, before or after the general requisi- 
tion; and the date when the ship was launched; the contracts, settlements, 
etc. made by the United States and by Norwegian or other shipowners, or by 
third parties, whether governments or private persons, whether with ship- 
owners or shipbuilders, for the construction or purchase or hire of ships; the 
statistics, reports and opinions of experts produced by the parties; the 
award of the United States Claims Committee on the present claims; the 
reports of the Ocean Advisory Committee on just compensation for certain 
American ships lost in the service of the government; etc. 

On the other hand the tribunal has taken into consideration all the facts, 
which are exclusively or principally due to the United States’ action, (whether 
before or after the requisition of the shipyards and the effective requisition 
of the claimants’ property) and which therefore may be considered as res 
inter alios acta, or as being without or of negligible influence upon the net 
value of property lost by the claimants. 


VI—Interest on Sums Awarded 


The tribunal is competent to allow interest as part of the compensation 
ex aequo et bono, if the circumstances are considered to justify it. So far as 
interest after the date of this award is concerned, the parties decided in the 
agreement of 30th June 1921, that ‘“‘any amount granted by the award 
rendered shall bear interest at the rate of six per centum per annum from the 
date of the rendition of the decision until the date of payment”’. 

As this is a case of expropriation, the tribunal is of opinion that interest 
should be paid. The parties have cited before the tribunal the work of 
Nichols on ‘‘ The Law of Eminent Domain” (Albany, N. Y., 1917), in which 
is expressed the following opinion: 

The theory of the law is that, when land is taken by eminent domain, or when it is in- 
jured in such a way as to create a constitutional right to damages, payment for the land thus 
affected should be co-incident with the taking or injury, and, if for any reason payment is 
postponed, the right to interest from the time that payment ought to have been, until it is 
actually made, follows as a matter of strict constitutional right. . . . When the owner 
is not paid the compensation until after the taking or injury is complete . . . it is 
well settled that he is entitled to interest, or at least to its equivalent in the form of damages 
for the detention of his money (S. 216). 


Similar opinions are expressed in section 742 of Lewis’ ‘‘A Treatise on the 
Law of Eminent Domain” (Chicago 1909), which book was also cited before 
the tribunal. 
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In coming to the conclusion that interest should be awarded, the tribunal 
has taken into consideration the facts that the United States have had the 
use and profits of the claimants’ property since the requisition of five years 
ago, and especially that the sums awarded as compensation to the claimants 
by the American Requisition Claim Committee have not been paid; finally 
that the United States have had the benefit of the progress payments made 
by Norwegians with reference to these ships. The tribunal is of opinion 
that the claimants are entitled to special compensation in respect of interest 
and that some of the claimants are, in view of the circumstances of their 
cases, entitled to higher rates of interest than others. The claimants have 
asked for compound interest with half-yearly adjustments, but compound 
interest has not been granted in previous arbitration cases, and the tribunal 
is of opinion that the claimants have not advanced sufficient reasons why 
an award of compound interest, in this case, should be made. 

In view of all these circumstances, therefore, the tribunal is of opinion that 
it is just to allow a lump sum to each claimant in respect of interest for a 
period of five years from 6th October 1917. Such lump sums have been 
included in the total amounts of compensation awarded in respect of each 
claim. 

As the tribunal is of the opinion that full compensation should have been 
paid, including loss of progress payments, etc., at the latest on the day of the 
effective taking, and as the tribunal has assessed the net value of the prop- 
erty and has decided to award damages as on that date, interest should, 
contrary to the claim of Norway, not run before that date as previous inter- 
est is included in the estimate of the net value. 


VII—The Claim of Page Brothers 


The tribunal has been requested, by agreement between the parties, to 
“examine any claim of Page Brothers, American citizens, against any 
Norwegian subject” and to “determine what portion of any sum that may 
be awarded to such claimant shall be paid to such American citizens in 
accordance with the principles of law and equity”’. 

This claim arose out of a contract, dated 30th March, 1916, between the 
Seattle Construction and Dry Dock Company of Seattle, Washington, 
shipbuilders, and Aktieselskabet Rederiet Odfjell, purchasers, whereunder the 
former were to construct for the latter a 7,500 ton steamship, known as hull 
No. 92. This contract was, according to the case of the United States, 
effected by cable through Page Brothers, as brokers. With Page Brothers 
other shipping and commission firms were associated. The contract was 
finally completed on 24th June, 1916, and provided for the payment by the 
purchasers of the brokerage charges of Page Brothers amounting to $38,000. 

From 21st April 1916 onwards, Page Brothers received from the pur- 
chasers certain instalments of the agreed brokerage, but in the autumn of 
1917, Hull No. 92 was requisitioned by the Emergency Fleet Corporation of 
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the United States. On 23rd August 1917 Page Brothers received the fourth 
instalment of this brokerage commission from the purchasers, making a total 
received of $15,200, but after that date no payments were made by the Fleet 
Corporation on the progress payments which it made to the shipbuilders in 
fulfilment of the requisitioned contract. Page Brothers have, therefore, 
claimed a further payment of $22,800 from the Vard II Steamship Com- 
pany, who are the assignees of Aktieselskabet Rederiet Odfjell, the original 
purchasers. 

The United States have based this claim upon the law of California. The 
tribunal has been informed by the United States that it would seem neces- 
sary to do no more than cite Section 1559 of the California Civil Code which 
has never been repealed nor amended since its enactment in 1872. This 
section reads as follows: 

When contract for benefit of third person may be enforced. A contract made expressly for 


the benefit of a third person may be enforced by him at any time before the parties thereto 
rescind it. 


The tribunal is, however, of opinion that the application of this statute 
obviously depends upon the contract in question remaining alive between 
“the parties thereto”. This contention is not fulfilled in this case. The 
contract upon which Page Brothers claim commission was not alive, so far as 
Aktieselskabet Rederiet Odfjell and their assignees were concerned, after the 
requisition of the autumn of 1917. The claim of Page Brothers is one for 
the fulfilment of contractual obligations, but after the requisition there was 
no contractual relationship between Page Brothers and any Norwegian 
subject. 

The tribunal has carefully examined the facts and documents submitted 
in this claim and has come to the decision that the non-receipt of the balance 
of their commission by Page Brothers on the further progress payments 
made by the Fleet Corporation after it requisitioned the contract, was due 
solely to the action of the United States. 

It is not within the jurisdiction of the tribunal to decide the question 
whether Page Brothers have any claim against the United States or any of 
its citizens. 

But the tribunal is of opinion that, as the evidence now stands, Page 
Brothers have no claim against the Kingdom of Norway or against any 
Norwegian subject. 

The legal position being thus stated, it must, however, be remembered, 
that if the Emergency Fleet Corporation had paid the balance of the com- 
mission to Page Brothers according to the contract, this amount of $22,800 
would have been deducted from the fair market value of the contract, as 
fixed in the award by this tribunal, just as the remaining instalments to the 
shipbuilders, paid by the Emergency Fleet Corporation according to the 
contract, have been deducted. In these circumstances it appears to be 
equitable, although the Emergency Fleet Corporation has not yet paid Page 
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Brothers, to give the United States the right to retain the sum of $22,800 out 
of the amount awarded in claim 4, in order that this sum can be paid by them 
to Page Brothers. This conclusion of the tribunal is supported by the fact 
that in the view of the contract owner, who will now receive just compensa- 
tion for the loss of his ship, the broker’s commission was part of the contract 
price to be paid for the ship. 

After the attitude taken up by the United States in this case with regard 
to the question here discussed, it is assumed that the amount thus to be re- 
tained by the United States will be paid by them to Page Brothers. The 
decision of the tribunal is based on this condition. 


VIII—For These Reasons the Tribunal of Arbitration Decides and 
Awards That: 


I. The United States of America shall pay to the Kingdom of Norway 
the following sums: 
In claim No. 1 by the Skibsaktieselskapet ‘‘ Manitowoc” the 


In claim No. 2 by the Skibsaktieselskapet ‘‘ Manitowoc” the 
In claim No. 3 by the Dampskibsaktieselskapet ‘“‘Baltimore”’ 
In claim No. 4 by the Dampskibsaktieselskapet ‘‘ Vard I1”’ the 
2,065,000 


Out of this amount of $2,065,000 the United States are entitled to retain 
a sum of $22,800 in order that this sum be paid to Page Brothers; 


In claim No. 5 by the Aktieselskapet Sérlandske Lloyd the sum 


In claim No. 6 by the Dampskibsaktieselskapet Ostlandet the 

In claim No. 7 by Jacob Prebensen jun. thesum of............ 160,000 
In claim No. 8 by the Dampskibsaktieselskapet “Tromp” the 

In claim No. 9 by the Aktieselskapet ‘‘ Maritim” the sum of... 175,000 
In claim No. 10 by the Aktieselskapet ‘‘Haug” the sum of... 175,000 
In claim No. 11 by the Aktieselskapet ‘‘ Mercator” the sum of. . 190,000 
In claim No. 12 by the Aktieselskapet Sérlandske Lloyd the 

In claim No. 13 by H. Kjerschow the sum of............... 205,000 
In claim No. 14 by Harry Borthen the sum of.............. 205,000 
In claim No. 15 by E. & N. Evensen the sum of............ 205,000 


II. The claim made by the United States of America on behalf of Page 
Brothers is disallowed as against the Kingdom of Norway, but a sum of 
$22,800 may be retained by the United States as stated under claim No. 4 
above. 

Done at The Hague, in the Permanent Court of Arbitration, October 
13th, 1922. 

The President: JAMES VALLOTTON. 
The Secretary-General: MIcHIELS VAN VERDUYNEN. 
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Letter of the Honorable Chandler P. Anderson, American Arbitrator, to the 
Secretary General of the Permanent Court of Arbitration' 


Tue NETHERLANDS, 
October 13, 1922. 

SIR: 

In making the award signed today, Friday, October 13, by Mr. James 
Vallotton and the Secretary General of the Permanent Court of Arbitration, 
Mr. Vallotton and Mr. Vogt, in my opinion, have disregarded the terms of 
submission and exceeded the authority conferred upon the United States- 
Norway Arbitration Tribunal by the Special Agreement of June 30, 1921, 
which imposes definite limits upon its jurisdiction. 

I have therefore refused to be present when the award is announced. 

I send you this notice in order that the parties to this Arbitration may be 
informed by you of the reasons for my absence and that they may be made 
a matter of record. 

I have addressed a similar communication to the Agent of the United 
States and to the Agent of Norway. 

With great respect, I am, 

Sincerely yours, 


CHANDLER P. ANDERSON. 


Mr. L. P. M. H. Baron Michiels van Verduynen, 
Secretary General, the Permanent Court of Arbitration. 


Statement Made in Open Court by Mr. William C. Dennis, Agent of the 
United States 


I have of course had no opportunity to consult with my Government in 
regard to the award which has just been pronounced but I deem it my duty 
on behalf of the United States to reserve all the rights of the United States 
arising out of the plain and manifest departure of the award from the terms 
of submission and from the ‘essential error’ to use the language of the 
authorities, by which it is invalidated. 


1 The letter of October 13, 1922, addressed by the American arbitrator to the Secretary 
General of the Permanent Court of Arbitration, and the similar letters addressed to the 
Agents of the two Governments, were delivered when the Award was announced. 

Under an interpretation given to the provisions of the Hague Convention of 1907 for the 
Pacific Settlement of International Disputes, the American arbitrator was denied the right 
to file a dissenting opinion, or to note his dissent, because the Special Agreement creating 
the Tribunal did not expressly provide therefor. After communicating this interpretation 
to the Government of the United States, he acquiesced in so far as the interpretation pre- 
cluded a dissenting opinion on the law and the facts, but as the Hague Conventions did not 
contemplate a disregard of the terms of submission by the Tribunal, he refused to appear to 
acquiesce in the action of the Tribunal by his presence and silence when the Award was 
announced.—C. P. A. 
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BOOK REVIEWS AND NOTES * 


Leading Cases on International Law. By Pitt Cobbett. Fourthed. Vol. I. 
Peace. Edited by Hugh H. L. Bellot. London: Sweet and Maxwell, 
1922. pp. xxiv, 374. 16 shillings net. 


This volume states, with comments, fifty-eight incidents illustrating 
topics in international law. Thirty-six of the incidents are cases litigated 
in the ordinary courts, twenty-seven in English courts and nine in American 
courts. The other twenty-two incidents are taken from arbitrations, reports 
of international commissions of inquiry, diplomatic negotiations, and other 
sources—the United States, it is to be noticed, being a party in interest 
eleven times. 

In each instance there is a brief statement of the dispute and of the result, 
followed by a special comment which, among other things, explains the 
incident and assigns it to its proper place in the science. There is usually a 
general comment also; and this general comment is in effect a brief presenta- 
tion, after the manner of a text-book, of several pertinent topics. This 
combination of concrete instances with gradually widening discussion makes 
this book a useful means of self-instruction. | 

This volume on the problems of peace is a handy work of reference, is 
brought down to date, and contains much matter of interest to Americans. 
A few examples must suffice. There is proper presentation of the relation 
in the United States between treaties and statutes (p. 23), and of the 
American doctrines regarding citizenship (pp. 183-184), naturalization 
(p. 192), and expatriation (pp. 201-202). The new Permanent Court of 
International Justice is described (pp. 41-42). There is brief presentation 
of the new phenomena regarding British self-governing dependencies (pp. 
54-55). There is adequate comment on extraterritorial jurisdiction under 
the Turkish capitulations (pp. 259-261.) 

Yet unstinted praise cannot be given. As regards the Lord Sackville 
affair of 1888, use is made of the undiplomatic phrase “‘the discourtesy of 
the United States” (p. 316). The merits of the American contention that, 
to quote Mr. Phelps, “‘the acceptance or retention of a minister was a ques- 
tion solely to be determined, either with or without the assignment of 
reasons, by the Government to which he was accredited,” cannot be settled 
by the use of epithet; and anyone may weigh the whole matter by examining 
Moore’s Digest of International Law, Vol. IV, pp. 536-548. 

EuGENE WAMBAUGH. 


* The JouRNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes. 
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The Holy Alliance. By W. P. Cresson, Ph.D. New York: Oxford Uni- 
versity Press, American Branch, 1922. pp. 147. $1.50. 


The book of Mr. Cresson, just published, has a decided historical value. 
It is interesting, well written and contains some important new material, 
which the author collected while in Russia. There are no startling reve- 
lations in the book and the main character traits of the participants in the 
diplomatic game of those days remain little changed, as we knew them from 
previous historical investigations. But new proofs are given that strengthen 
our conviction that our former appreciation of the history and meaning of the 
Holy Alliance was a sound one. There also can be found in the book of Mr. 
Cresson some very interesting parallels with the Versailles transactions of 
1919; for example, the author often compares the two outstanding figures of 
1815 and 1919, the Tsar Alexander I and President Woodrow Wilson. Alex- 
ander was “‘bafoué”’ and hampered, at his own confession, by his reactionary 
surroundings; and the result was exactly the same one as in 1919, a great 
discouragement and disenchantment that necessarily undermined the work 
of these two men. 

In his introduction, Mr. Cresson gives a detailed description of Alexander’s 
character, which in the main corresponds to the ideas of Russian historians 
about the personality of this strange man. This was not a light task either. 
Alexander is not easily sketched; his personality was of a very complex 
nature and many of his personal motives were well hidden under a cover of 
clever duplicity. Occasionally however a slip occurs in the author’s narra- 
tive, as for instance, on page 18, where too much emphasis is put on Alex- 
ander’s words directed to the peoples over the heads of their rulers. Much 
of it was only camouflage on Alexander’s part, concealing his real intentions; 
the Tsar used only too often such dubious methods and equivocal language. 

In one way we would differ, however, with the author, namely, in his use of 
Rain as an authority; the judgments of the latter are not very sound and not 
always right. On pages 28-29, we have an evident misunderstanding con- 
cerning the appreciation of Alexander’s réle at Vienna; the Russian Em- 
peror’s fame never “grew pale during the Congress”; he kept his leadership 
very well and for the whole time the Congress was at work. 

Chapter I is devoted to the description of the way the Holy Alliance was 
received by the outside world, and to the great change that took place in 
Alexander’s own psychology. It is quite true, as the author points out, that 
“during the Tsar’s later reactionary phase, the Holy Alliance was destined 
to become an unqualified support of legitimist principles abhorrent to Ameri- 
can ideas.”’ Perhaps just here can be found a reason for the lack of success 
it met with in America. 

Chapter II contains a somewhat short account of the early policy of the 
Holy Alliance, but with numerous and sufficient references, which would 
make further investigation easy. Chapter III describes the proceedings of 
the Congress of Aix-la-Chapelle and ends with a fair appreciation of the great 
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reluctance of England to lend support to Alexander. Then follows the his- 
tory of the other Congresses (Ch. IV and V) and finally in Chapter VI, Mr. 
Cresson gives us a description of the clash between the Holy Alliance and the 
Monroe Doctrine. We find here some very interesting new materials, con- 
cerning the history of Alaska (p. 124), though one cannot help wishing for 
greater detail. 

Toward the end, Mr. Cresson exaggerates too much the ‘detestation of 
revolution at home and abroad,’’ which grew up in Alexander’s mind; on the 
contrary, it is well known that he still often spoke of his former liberalism 
and well remembered his own constitutional dreams; he realized very well 
the effect they had on the Russian people. 

The bibliography, given at the end, seems quite full, but in the footnotes 
there occur, unfortunately, many disagreeable misprints and misstatements. 


S. A. Korrr. 


Americans in Eastern Asia. By Tyler Dennett. New York: The Mac- 
millan Company, 1922. pp. xvi, 725. $5.00. 


It is seldom that students of the Far East have put into their hands so 
fascinating a book as this one. The story of American diplomatic relations 
with China and Japan is told with such a wealth of detail, drawn in part at 
least from source materials that have hitherto been buried in the archives of 
the Department of State, that the reader almost loses himself in the romance 
of it all. Yet this book by no means tells the whole of the story that one 
might expect from its title, since it scarcely touches upon the work of Ameri- 
can missionaries, educators, and traders, whose activities in so far as they 
are chronicled are treated merely as a background necessary to an under- 
standing of the Government’s policy. I draw attention to the limitations 
of the scope of Mr. Dennett’s book solely for the purpose of suggesting to 
other students the existence of a fruitful field for research; for until the whole 
story of our many-sided adventuring in the countries bordering the Pacific 
is told it will be impossible to fully understand and explain some of the 
phases of our Far Eastern policies. 

Mr. Dennett’s work, in addition to the fascinating story it contains, is 
particularly rich in summaries and generalization. It is not his intention 
to allow the reader to rise from the perusal of his pages with merely an ardent 
admiration for the Americans’ astuteness in dealing with orientals. The 
summaries arrest one’s attention. For example after reading how Cushing 
and Perry had negotiated treaties with China and Japan respectively, we 
find on page 277 the following: ‘‘The policy of the Treaty of Wanghia re- 
pudiated the idea of territorial occupation of Asiatic territory and sought to 
find sufficient protection for American interests in international law and 
treaties. . . . Tuepolicyof Perry . . . was based on the assump- 
tions that some such territorial occupation as the British had accomplished 
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in Hongkong was essential to the protection of American interests, and that 
to secure concessions the Asiatic states must be intimidated.”” On the same 
page the author adds that the policy of the Treaty of Wanghia (that is, the 
Cushing-Webster policy of peace) tended to prevail quite as much because 
of Japan’s acceptance of Perry’s demands in 1854 as any positive conviction 
enunciated by the American Government. 

At another point in the narrative (p. 407) our author halts long enough to 
draw our attention to the fact that in 1861, ‘‘the American Government had 
acquired a fairly definite Far Eastern policy.”’ At the foundation of that 
policy lay the demand for ‘most-favored-nation”’ treatment, what would 
now be called “the open door,” accompanied by the oft-repeated deter- 
mination to refrain from acquiring any territorial possessions in Asia. This 
policy, he reminds us, implied a willingness “‘to sustain China,’’ an impli- 
cation which ran counter to the movement on the part of the other Western 
Powers to dismember her. Here is the key not only to Seward’s policy 
between 1861-68, but to that of all other Secretaries of State until in 1899 
Hay broke through our traditional isolation and inaugurated a policy of 
cooperation with the other Western Powers for the preservation of the 
territorial integrity of China and the maintenance of the “open door”’ 
(pp. 665-6). 

While the reader is never left in doubt as to the policies of our Secretaries 
of State, his curiosity as to the origins of those policies is not satisfied. It 
would be interesting to have the author go behind the documents and tell 
us where Daniel Webster got the materials from which he compounded his 
Far Eastern policy. It is stated (p. 135) that he consulted the merchants 
engaged in the China trade, and so far as their answers to his questionnaire 
are given, he apparently thought their advice not worth following. Simi- 
larly, where did Seward get his policy of protecting China from dismember- 
ment, thus running counter to the tendency of the other Western Powers? 
And why did Hay accept (p. 643) one part of Seward’s policy and reject the 
other? If there is anything which might have been expected in a history of 
America’s diplomatic relations with Eastern Asia which is lacking in this 
book, it is this going behind the documents to find the sources from which 
the policies sprang. 

Excellent judgment has been shown in allotting space in the book, not 
merely in accordance with the importance of the topics to be considered, 
but with reference also to the extent of our information in each case. Less 
praise can be accorded, however, to the organization of the materials pre- 
sented. When the reader turns to Chapter 35, after reading the final 
summary in the last paragraph of the previous chapter, the impression is 
distinctly that of an anti-climax. One wonders if that material could not 
have been put in an appendix or along with the excellent bibliography. The 
reader may likewise wonder why Chapters 13 and 14 were not used as an 
introduction to Part V rather than incorporated in Part III. But questions 
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relating to the arrangement of materials in a book of this nature can never 
be settled to the satisfaction of all readers. Evidently Mr. Dennett, except 
for the last chapter, decided to arrange his materials in chronological se- 
quence even though by so doing he was sure to incur criticism on the score 


of the resultant confusion. 
W. W. McLaren. 


Der internationale Rechtshof. By Dr. Edwin Katz. Berlin-Leipsic: Wal- 
ther Rothschild, 1918. pp. 97. 

Die internationale Schiedsgerichtbarkeit im Vélkerbunde. By Dr. Géza v. 
Magyary. Berlin: Otto Liebmann, 1922. pp. 176. 


These monographs seek to extend the knowledge of contemporary arbitral 
and judicial measures for settling international disputes. Both authors 
commence their discussions with the First Hague Conference. Dr. Katz 
does not take us beyond the close of the Great War, though he has correctly 
foreseen the establishment of a permanent court as the natural evolution of 
the Hague Conferences. The court, he thinks, ought to be permitted to 
function in such manner that the weight of its authority and the respect 
accorded to its decisions will constitute the principal inducements for a resort 
to its jurisdiction. In other words, he believes that treaties obligating 
nations to resort to the court in political controversies will tend to weaken 
rather than strengthen its authority because a breach of the treaty will con- 
stitute disrespect of the court, whereas in the absence of a treaty, even war 
itself will not impugn its authority (p. 48). 

Sterile as this reasoning may appear, it is interesting whex contrasted with 
Dr. Magyary’s book, written four years later. The Hungarian author re- 
grets that the extra-judicial process for settling international disputes is the 
only one provided by the Covenant. The judicial process had to be created 
at a later period under the auspices of the League, rather than as part of its 
organic law. The extra-judicial process may be set in motion by one party 
alone, but the jurisdiction of the court has been made obligatory to a limited 
extent between many nations by voluntary agreement. He considers this 
a great advance and believes it to be the ultimate goal of all organization 
in the interest of peace. However, he is inclined to believe that the nations 
acted wisely in not attempting to reach the goal at this time, agreeing with 
Strisower that ‘‘mankind is not yet right for this step” (p. 84 note). 

Dr. Magyary emphasizes the importance of continuing the Permanent 
Court of Arbitration in addition to the new court and combats the opinion 
often maintained that its decisions are not designed to be judicial in charac- 
ter. He points out that Article 37 of the Hague Convention specifically 
compels a decision ‘‘ sur Ja base du respect du droit.’”” He does not deny that 
the method of appointment of the judges and the continuity of the new court 
both make for greater certainty in the application of law, but the new court 
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alone will not be adequate to determine all possible disputes (p. 90). In- 
deed, he goes farther and pleads for the establishment of international com- 
missions of inquiry for settling disputes that are not arbitrable. He regrets 
that the German proposals to this end did not meet with favor, forgetting 
doubtless that the attitude of nations just ceasing to be belligerents can 
hardly be other than that embodied in the Vergilian: timeo Danaos et dona 
ferentis. 

The book deals at considerable length with the Committee of Jurists in 
their work of organization and with the subsequent action of the Assembly. 
He also ventures to make suggestions for future development, one of which 
may be of interest. He believes that a court constituting at the same time 
both the first and final instance will not be fully satisfying, particularly 
where its jurisdiction is obligatory. While there can be no appeal from the 
new court, the author anticipates the establishment of inferior international 
tribunals for which the new court may constitute the ultimate court of appeal 
(p. 169). 

ArtTHuR K. Kuan. 


Japan’s Pacific Policy, especially in relation to China, the Far East, and the 
Washington Conference. By K. K. Kawakami. New York: E. P. 
Dutton & Company, 1922. pp. xiv, 380. $5.00. 

This is a clever book, delightfully written, and extremely frank. That it 
is largely devoted to criticism of China and of all things Chinese should not 
obscure its interest and value. The author does not miss an opportunity, 
in reviewing the course of events at the Washington Conference, to attack 
Chinese methods and the Chinese point of view. That, however, is only a 
part of his task. As compared with Ge-Zay Wood’s book on the Shantung 
question there is a national bias and a lack of historical background which 
tell against the acceptance of Kawakami’s book as a standard or authori- 
tative version of the Washington Conference. As compared with Sullivan’s 
adventure in international politics, Kawakami preserves a better balance. 
He, at least, is a reporter of the facts in the case; and his general knowledge 
of international affairs guides him away from ecstasies. He shares Buell’s 
belief, as expressed in The Washington Conference, that Far Eastern matters 
were more important than naval policies at the Conference. At the same 
time, Kawakami does not resort to Buell’s rash generalizations. He natu- 
rally has a case to present; this he does by omissions in naval chapters and by 
divergencies in those devoted to Far Eastern affairs in order to create in the 
mind of the reader an impression favorable to his main thesis. 

This thesis is that Japan has made a mistake in copying too late the 
imperialistic methods of western countries; that today China is an inchoate, 
corrupt mass from which Japan must by peaceful methods seek to extract 
her economic necessities; that Americans can best profit in the Far East by 
dealing with the Japanese as middlemen; and that the Washington Con- 
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ference was an occasion on which Japan ‘“‘made a fairly good impression,” 
though that impression was ‘neither profound nor durable.’’ The author 
points out that “what America and Europe will really think of her will de- 
pend upon what she does in China and Siberia in the coming few years.” 
Thus in the opening paragraph of the book there is an impression of detach- 
ment which lingers till one turns the last page. Then the reader appreciates 
that he has been carefully guided away from fundamental issues. 

Thus in the chapters on the naval treaty there is no explanation of the 
reasons for the delay and bargaining on the part of Japan. That, of course, 
was due to the eager fashion in which Japan was forcing along the fortifi- 
cation of the Bonin Islands. By December the Bonin Islands had become 
impregnable and consequently could be admitted into the group of islands 
which were not to be fortified anew. There was now no longer need to argue 
on the matter; indeed Kawakami declares that ‘‘to an idealist it seems re- 
grettable that America could not have played the big brother and decided of 
her own accord to stop work on the Hawaiian base.” With the number of 
Japanese cruisers and submarines increasing apace it is a realistic problem 
which now confronts the American navy. In any case, Kawakami is not an 
idealist when he considers Manchurian railways. It is such graceful skirting 
of one of the essential problems connected with the naval treaty that illus- 
trates the tendency of the entire book. 

In the chapters on the Four Power treaty, Kawakami does a useful service 
in stating the facts correctly regarding the origin of the proposal that Japan 
proper should be included in the terms of the treaty. ‘‘Mr. Balfour pro- 
posed that inasmuch as Australia and New Zealand came within its scope, 
Japan proper should also be included init. The Japanese delegate, knowing 
that the point was not very important, raised no objection” (p. 67). This 
statement agrees exactly with the information given me by the British; and 
it should check Buell’s insistence that the entire idea was of Japanese 
origin. 

The treatment of Siberia suffers somewhat from the fact that the book 
was prepared for the press last April. Since that date Japanese troops have 
been withdrawn from the mainland. This is in accord with the author’s 
hopes; but the frank expression of his own views goes far to illuminate the 
concept of the book as a whole. “I think that nothing is the matter with 
Japan in Siberia, except that she has appeared upon the scene of inter- 
national land-grabbing just a little too late. . . . Japan’s sin, if sin it 
be, lies in her eleventh hour entrance into the company of international free- 
booters, who having divided among themselves all the riches of the world, are 
now putting forth a Sunday front and preaching morals to the belated Japa- 
nese”’ (p. 227). There is no regret as to the violation of the solemn pledge 
given by Japan in August, 1918, and no appreciation of the moral obligation 
incurred by the United States because Japan joined the Siberian Expedition- 
ary Force at our invitation. This certainly is a realistic point of view. 
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Such touches give life to a book which is put together from fragmentary 
materials. These were despatches written for the New York Herald and the 
Baltimore Sun. They have been revised and in part rewritten, but in their 
preparation for the press there is lacking that general view of the Conference 
as a whole which would have added so much to the value of the book. The 
selection of documentary material included in lengthy appendices is excel- 
lent and does much to remedy the impression of haste which characterizes 
the entire volume. The net result is a book which every student of the 
Conference will read with interest, but which cannot take the place of other 
books indispensable to a study of Far Eastern affairs. 

A. L. P. DEnNIs. 


Les Conventions de la Haye de 1902 et 1905 sur le Droit International Privé. 
By J. Kosters and F. Bellemans. La Haye: Martinus Nijhoff, 1921. pp. 
xviii, 1357. Gld. 57.50. 

The Hague Conventions of 1902 and 1905 on Private International Law 
constitute a landmark in the history of this branch of the law, which is gain- 
ing greater practical importance every day. With the constantly increasing 
business relations between the people of the world and the resulting social 
intermingling, the courts of the different countries will be obliged to deal 
more and more frequently with cases involving the application of ‘‘foreign”’ 
law. Because of the fact that such cases may be brought before the tribu- 
nals of different countries, uniformity of decision is an especially important 
desideratum. For half a century and more, the jurists of the world, following 
Story and Savigny, strove to find a scientific basis upon which such uniform- 
ity might be attained, but no agreement was reached, and at the end of this 
period the decisions of the courts revealed a state of the law little less than 
chaotic. Not only were the rules applicable to a given situation greatly 
varying in the different countries, but there was also a great divergence in the 
application of identical rules. Eminent jurists thereupon sought to find a 
remedy for this unfortunate condition in international codification, their 
efforts in this direction being strongly supported by various governments, 
among which that of the Netherlands took a leading part. The new move- 
ment culminated in the three Conventions of The Hague of June 12, 1902, 
relating to Marriage, Divorce and Separation, and Guardianship, and the 
three Conventions of The Hague of July 17, 1905, relating to the Effect of 
Marriage upon the Rights and Duties of Married Persons in their Personal 
Relations and upon their Property, to Interdiction and Similar Measures, 
and to Civil Procedure. In some of these matters a mutual understanding 
was reached only with the greatest difficulty and an accord was possible only 
through compromising with principle and reservations in favor of the local 
policies of the contracting states. The conventions left much to be desired 
from a scientific point of view, but they were the best obtainable, and they 
may blaze the way for more perfect models. 
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A number of treatises have been written, in which the application of the 
above conventions has been set forth in general. The present work is of an 
entirely different character. It is a source-book, a collection of laws and ju- 
dicial decisions, with not a word of comment. The materials gathered are 
designed to give a bird’s-eye view of the present status and actual operation 
of the conventions in the different countries and their interpretation by the 
courts. With this end in view the text of each convention is followed by a 
complete list of the laws, decrees and circular notes giving effect to the con- 
vention in the various countries that have adopted it, of any supple- 
mentary agreements that may have been entered into, of the denunciation of 
the convention by particular countries, and of the decisions relating to the 
convention arranged under each country in chronological order. The text 
of the legislation or judicial decision is given in extenso in the original lan- 
guage and, barring a few exceptions, also in French. 

The work is a publication of the Institut Intermédiaire International at 
The Hague and was undertaken with the aid of the Dutch Government as a 
substitute for the Bulletin des Conférences de la Haye which was published 
under the auspices of the Dutch Government from 1907-1909. Its exe- 
cution is exemplary in every respect. As a source-book it is invaluable to 
all students of the conventions of The Hague and especially to those inter- 


ested in a revision of the conventions. 
Ernest G. LORENZEN. 


Legal Status of American Corporations in France. By Charles Gerson Loeb, 
B.L., LL.B. Paris: The Le Cram Press, 1921. pp. xxxvii, 534. 


This book is primarily a practical manual of French municipal law in its 
application to foreign corporations doing business in France rather than a 
treatise upon any phase of international law. It deals to some extent with 
certain theories of international private law as expounded by the French 
courts, especially in cases concerning the national character of a corporation 
engaging in activities outside of the jurisdiction from which it derives its 
corporate existence, and contrasts these theories with the often conflicting 
views of other nations. 

The author is an American lawyer practising as such in Paris and is thus 
particularly qualified to explain the French system of procedure in corporate 
matters with an understanding of the points upon which the American mind, 
legal or lay, is likely to require explanation. 

The chief purposes of the book appear to be: first, to encourage American 
corporate enterprises to extend their activities into France by setting forth 
what the author characterizes as ‘‘the absolute fairness of French legislation 
towards foreign interests’’ (p. xi), and second, to assist Americans contem- 
plating such extension of a corporate business to form an intelligent opinion 
as to the method o: doing so best suited to their particular situation. 
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Under the views which prevail generally in the American courts, the 
national character of a corporation is determined by the place of its incorpo- 
ration (see Louisville Railroad Co. v. Letson, 2 How. U. 8. 497; Merrick v. 
Van Santvoord, 34 N. Y. 208, and cases cited), but Mr. Loeb points out that 
in France other tests are often applied, such as the nationality of a majority 
of the stockholders or the place where the corporation has established its 
actual domicile by maintaining its “real head office’’, as distinguished from 
the sometimes fictitious “principal place of business”’ officially designated as 
such. Mr. Loeb describes the American theory as ‘clearly an erroneous 
view”’ (p. 22) because frauds may be perpetrated by thus clothing a corpo- 
rate enterprise with one nationality when the principal beneficial interest in 
it is of a different nationality or its principal business operations are con- 
ducted in a different jurisdiction. This conclusion does not necessarily 
follow. That legal forms and processes may be used as instruments of fraud 
does not change their legal effect. To determine the nationality of a corpo- 
ration by its place of incorporation has the great merit of certainty. If the 
nationality of a corporation is made to depend upon the nationality of a ma- 
jority of its stockholders, it may change from day to day and may even be- 
come practically impossible to ascertain. The place of the ‘‘real head office”’ 
is also an uncertain and variable test. However, a difference of opinion on 
this point does not detract from the value of the author’s exposition of the 
French view, and of the decisions of the French courts and text writers in 
which it is expressed. 

In a brief historical summary the author traces the course of French legis- 
lation from the period prior to 1857, during which a foreign corporation had 
no clearly recognized right to do business in France without obtaining a spe- 
cial administrative decree of authorization, to the present time, when, under 
the law of 1857 and subsequent legislation and treaties, the corporations of 
some seventeen nations, including the United States, have been expressly 
authorized to do business in France. This list comprises most of the Euro- 
pean nations but none in the Western Hemisphere except the United States, 
which received the privilege by decree of August 6, 1882. The corporations 
of other nations not thus specifically authorized remain in the quasi-outlaw 
condition in which all foreign corporations were regarded by French law 
prior to 1857. 

Corporations of the expressly authorized nationalities must comply with 
certain formalities in order to obtain the benefit of the legislation of 1857, 
but upon so doing their recognition is a matter of right. Of the required 
conditions the most important as well as the most burdensome is the appoint- 
ment by the corporation of a “Responsible Representative”, either indi- 
vidual or corporate, of French nationality, who must enter into a written 
agreement with the French fiscal authorities making himself personally liable 
as surety for a stated period for all taxes and fines which may become due to 
the French Government. This “Responsible Representative” must be 
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accepted by the appropriate administrative officials, a requirement which 
leaves some room for executive discretion and the possible abuses inherent 
therein. In lieu of the appointment of a ‘‘ Responsible Representative”’ the 
foreign corporation may deposit a sum of money as security, but the amount 
must be determined by the Ministry of Finance, thus affording another op- 
portunity for administrative discrimination against a foreign corporation 
which the authorities for the time being may desire to exclude. 

Gross abuses may doubtless be prevented by appellate recourse to the 
Conseil d’Etat, which it is believed usually acts with judicial impartiality, 
but, in spite of the trend of much modern American legislation, it is hard for 
a legal mind imbued with the principles of the common law to view adminis- 
trative tribunals with the same confidence as judicial courts. The civil law 
proceeds upon the theory that the government will do justice, whether 
through its courts or its administrative officials; the common law recognizes 
the hard fact that the administrative branches of a government are likely to 
do injustice unless restrained by an impartial and independent court, strong 
enough to protect individual rights from being sacrificed to supposed com- 
munity benefits. This inherent difference between the two systems of law 
is not sufficiently recognized by the author, who, in his zeal to promote busi- 
ness relations between the two countries, tends to minimize the difficulties 
to be encountered by a common law corporation undertaking to carry on its 
business in a civil law country. 

Once an American corporation has complied with the requirements of the 
French law, it will have in France, according to Mr. Loeb, all the rights and 
privileges of a French corporation, except that when plaintiff in a suit it 
must give security for costs. The law prescribes equality of treatment in 
matters of taxation and in regard to the issue and marketing of securities, 
and it appears that in certain respects foreign corporations escape some of 
the more rigorous requirements applicable to French corporations. The 
author describes the four methods in which a foreign corporation may extend 
its business into France, namely: 


1. By acting through an independent agent who does business in his 
own name as an intermediary between the corporation and third 
persons. 

2. By establishing a branch office in France, and complying with the 
requirements of French law on the subject. 

3. By forming a subsidiary American corporation, limited in scope to 
the business to be done in France, and complying with the same legal 
requirements as in the case of a branch office. 

4. By forming a subsidiary French corporation. 


He then points out the advantages in respect to taxation, liability, issue and 
sale of securities, and otherwise, of these four methods. It would be outside 
of the scope of this review to discuss these details, which relate to matters of 
practical expediency rather than of jurisprudence. 
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In the treatment of this branch of the subject a fuller discussion of the ap- 
plication, to the various methods outlined, of the French views of corporate 
nationality would have been both theoretically interesting and practically 
useful. 

The conflicting theories of France and other countries as to the extraterri- 
torial effect of bankruptcy proceedings are discussed to some extent, but not 
very thoroughly, and the effect of bankruptcy proceedings in France against a 
foreign corporation doing a part of its business there is not made entirely clear. 

More than half of the book is devoted to a detailed account of the French 
municipal laws regulating corporate bookkeeping, corporate taxation and the 
issue and negotiation of corporate securities, both in the case of French and 
of foreign corporations, and also of the statutes and regulations providing 
for the various forms of corporate or quasi-corporate organization recognized 
and employed in France. These latter include the Sociééen nom collectif, 
which is in the nature of a partnership, but has a more definitely established 
juristic personality than at common law; the Société en commandite simple, 
which is in the nature of a limited partnership; the Société en commandite par 
actions, which is a combination of a limited partnership with a joint stock 
association; the Association en participation, which is similar to a pool or 
syndicate; and the Société anonyme, which is a regularly organized corpora- 
tion as the term is understood in American law. It is called ‘‘anonyme”’ 
because the French law prohibits the use of the name or names of any of its 
members as its sole designation on the ground that such use might mislead 
third parties into regarding it as a general partnership. 

All this portion of the book appears to be an excellent compendium of the 
French law, practice, procedure and forms connected with this important 
subject, but it is wholly outside of the domain of international law, either 
public or private. Within the field which it occupies, it is rather a conven- 
ient guide than an exhaustive treatise. The index is somewhat inadequate, 
and the typography displays certain eccentricities not unnatural in a book 
printed in Paris in the English language. 

While the work does not constitute a great contribution to the literature 
of international law, it deals intelligently with an increasingly important 
phase of international business relations, and furnishes much valuable in- 
formation on the subject in a readily accessible form. 

Howarp THAYER KINGSBURY. 


Internationales Verwaltungsrecht. By Dr. Karl Neumeyer. Vol. II. Mu- 

nich and Berlin: J. Schweitzer Verlag, 1922. pp. viii, 741. 

Volume I, published in 1910, of this treatise on international administra- 
tive law was reviewed in Volume 7 of the Journal, pages 666-667, by the late 
Professor Paul 8. Reinsch. It is with diffidence that.the writer, his disciple 
and friend, continues this review. Indeed, Professor Reinsch’s learned re- 
view of Volume I so aptly applies, barring details, to Volume II of this trea- 


412 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tise that it is feared he has left little, if anything, of value to be added. And 
yet the intervening world upheaval and the revolutionary changes it brought 
in its train have led to a retesting of all our learning, and the question arises 
naturally if a new or different estimate should be put on Professor Neu- 
meyer’s work on the occasion of the publication of the second volume. 

A correct estimate of the entire work cannot be made until the third vol- 
ume appears. To Professor Neumeyer justly belongs the credit of first un- 
dertaking a scientific exposition of international administrative law. Like 
every cautious explorer, he has begun inductively, reserving his conclusions 
and generalizations for the third volume. Continuing what he began in Vol- 
ume I, he devotes himself to particular matters regulated by national admin- 
istrative rules in so far as they affect foreigners or a foreign element, such as 
the practice of a trade or profession, the poor laws, the use of inland waters 
and water power sites, transportation, etc. A third of Volume II is given to 
workmen’s insurance (accident, sickness, unemployment) which is compre- 
hensively regulated by statute and administration on the Continent, is com- 
ing to be so in England, but as yet so slightly in the United States that this 
portion of the book has apparently little value for us. Still it is to be re- 
membered that the author is chiefly concerned with the “ Problemstellung’’. 
He is pursuing the methods of comparative law in this new field, which is 
also the method by which the rules of private international law are correctly 
ascertained. 

His third volume will undertake to dig out the principles of international 
administrative law that lie at the base of the national rules and interpreta- 
tions on the subject, in a word, the jus gentium of this particular branch of 
law. That will bea real creation, an achievement in legal science, if it is done 
well, as we are confident it will be. The profession will have a right to feel 
disappointed, however, if this all-important deductive summary is not laid 
on clearer and more precise lines than the author’s articles in the Revue 
générale de droit international public, Vol. 18, pages 492-499, and in Stengel’s 
Wérterbuch des deutschen Staatsrecht, to which he refers us for his “Grundge- 
danken”’. 

The publication of this book, despite all the weary confusion in the internal 
and external relations of European countries, is a hopeful sign. It is an in- 
dication that some men of science have neither abandoned faith in the resto- 


ration of international order nor lost “‘der Wille zur Wahrheit’’. 
GEoRGE C. ButTrTeE. 


International Law. By L. Oppenheim. Vol. II. War and Neutrality. 
Third edition. Edited by Ronald F. Roxburgh. London: Longmans, 
Green & Co., 1921. pp. xlv, 671. $12.50. 

The first edition of this, the second, volume of Oppenheim’s International 

Law, was published in 1906. A second edition in 1912. The present and 

third edition appeared in 1921, after the lapse of nine very eventful years. 
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Professor Oppenheim’s work on the revision of this volume was unfinished 
at his lamented and untimely death, October 7, 1919. He had, however, 
collected most of the material and rewritten many passages. 

He had “‘intended to introduce the events of the war when they illustrated, 
extended or challenged general principles hitherto accepted’’, but purposed 
to rely upon the excellent work of one of our esteemed American scholars, 
Professor Garner’s International Law and the World War, for the history of 
the great struggle. He had read that work in manuscript, and been per- 
mitted to make use of it. 

Professor Oppenheim and his learned editor found fewer changes needed 
than might have been expected. The notes intended for his preface show 
that he wholly repudiated the thoughtless and frequent claim that the late 
war had abolished the laws of war. He found that the offenders, charged 
with brutal violation of these laws, habitually denied the charge or plead 
justification, thus recognizing and admitting the continuing force of the law. 
He attributed the partial suspense of such laws to the unusual impotence of 
the neutral states, and to the new instrumentalities of both destruction and 
transport with which the old rules did not fit. His unfinished manuscripts 
show further that, though he had advocated in 1912 the ratification of the 
Declaration of London, he saw that it could not survive the invasion of Bel- 
gium. 

In his notes he had revised his discussion of the legality of war (sec. 53), 
and pointed out the threatened disappearance of the distinction between 
members of armed forces and civilians (sec. 57a). He had further revised 
his treatment of the following subjects: neutral duties and the recognition of 
neutrality by belligerents (secs. 294, 299); the legality of reprisals affecting 
neutrals (sec. 319); the status of shipwrecked combatants coming into neu- 
tral territory (sec. 348a) ; the right of angary (which he had dealt with in his 
first edition more fully than many writers) ; contraband (and as to the seizure 
of enemy reservists at sea, sec. 413a); the call at an enemy’s port of a vessel 
with neutral destination (sec. 428a); and the law of prize courts (sec. 434). 

The important topic of the League of Nations, as affecting international 
law and the settlement of international disputes, he had not dealt with in the 
notes for this volume, when his illness stopped his pen, and the task fell to 
Mr. Roxburgh. 

The editor has also introduced new matter on enemy character (sec. 88- 
92); on persona standi in judicio (sec. 100a) ; on trading with the enemy (sec. 
101); on enemy private property and debts (sec. 102). 

The editor has also added references as to “‘treatment of enemy merchant- 
men found by belligerents in their harbors at the outbreak of the World 
War.” 

As to treatment of prisoners and other controversies, he has collected 
Oppenheim’s notes on air warfare and expanded them into a chapter; he has 
pointed out the humiliating fate of the impossible Declaration of London and 


414 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


noted changes in the conception of neutrality (sec. 292); he has added two 
new sections as to long distance blockade (sec. 390), and he has curtailed the 
chapter on international prize courts “‘as the Hague project of 1907 has lost 
the position which it held in 1912”. 

As Mr. F. E. Hinckley has pointed out, Oppenheim, like Grotius, wrote 
most of his valuable contributions to international law while living as a for- 
eigner in a country not that of his birth. 

The difficulties of the present revision were not diminished by the fact that 
a struggle of gigantic proportions and involving the most bitter recrimi- 
nations between his native and adopted country had intervened. The 
Cambridge Review said of him at his death: ‘‘When the war came, he was 
quick to condemn Germany, not only as a British subject, but by the stand- 
ard of that law of which he was a master”’. 

The situation, however, put certain limitations both on him and, perhaps, 
on his friend and editor, in the discussion of the very embittering questions 
as to the laws of war, arising between his adopted and his native countries, 
from the new use of submarines, of poison gas, of bombing cities from air- 
planes, of war zones and long distance blockades. We are accustomed to see 
the German practice denounced with such fervor and warmth of conviction 
that the temperate disapproval or statement of both sides without indicat- 
ing a conclusion, which are often observed in this work, seem frigid and in- 
sufficient, even in a scholastic treatise. 

Thus, at sec. 194a, the fact of the destruction of belligerent and neutral 
merchantmen by submarines with great loss of life is mentioned, and the case 
of the Lusitania is named as the “‘most appalling case’. The lawless de- 
struction of hospital ships is disapproved (sec. 206), but no adequate legal or 
moral characterization of these shocking breaches of the laws of war and hu- 
manity is found. 

A note shows that Oppenheim “had intended to discuss and condemn the 
German practice; but his manuscript does not indicate the precise form 
which his arguments would have taken”. 

The statements as to the League are little more than a brief synopsis of the 
covenants. 

But Oppenheim had treated the subject in three lectures which he printed 
in 1919 and which, with customary friendliness, he sent to this writer with 
“his compliments and kind regards’”’. He also dealt with it at some length 
in his notes for the first volume of this edition. There was, therefore, a 
cause for the reticence of his editor, who is responsible for this topic in the 
present volume. 

The acts of Germany in decreeing all the waters surrounding the British 
Isles to be a war zone (mainly as a reprisal because the Allies would not carry 
out the rules of the unratified Declaration of London), and the orders and 
decrees on the other side establishing a paper blockade as to all countries of 
the Central Powers, with great accompanying injury to neutrals, are dis- 
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cussed very briefly and with little sympathy, apparently, for the injured neu- 
trals (sec. 319), but the opinion is expressed that the reprisal Order in Coun- 
cil of February 16, 1917, subjecting to capture and condemnation any vessel 
carrying goods with enemy destination or origin unless she had called before 
capture at an-Allied port, was “ultra vires, because it threatened punishment 
and assumed jurisdiction over neutral ships for acts which, according to In- 
ternational Law, are perfectly legitimate’’. 

At sec. 390a a detailed statement is made of the so-called long distance 
blockade, by which Great Britain ‘‘announced, in concert with her allies, 
that she would endeavor to prevent, as a measure of retaliation, commodities 
of any kind from reaching or leaving Germany’”’. 

The repeated and well argued protests of the United States, the one first- 
class neutral Power, are shown, but the ultimate association of the United 
States with the Allies prevented a final solution of the legal question. 

Oppenheim’s work took its place as a classic when it appeared in 1906, and 
has maintained an increasing authority ever since. The present edition is of 
great value and will meet a wide welcome. To the American student the 
learned editor seems to have perhaps erred on the side of modesty. He 
seems to shrink from a commitment on controverted themes which he often 
submits, without elucidation, holding the scales with even hands when an 
intimation of his judgment, and approval or disapproval would have been 
valued. 

It may be noted as showing great self-restraint on the part of the author 
and editor that the work, inthree editionsand after years so full of change since 
its ‘first appearance” in 1906, has added but seventy-six pages to its bulk. 

Professor Oppenheim’s books are monuments to the wisdom of the system 
of the London schools which impose limited labors on their professors, but 
expect contributions to general scholarships as the fruits of the leisure ac- 
corded. 

In 1911 Professor Oppenheim wrote this writer from Cambridge: ‘‘ My 
official duties to the university are very light indeed, but I am in honor bound 
to do much more than I am compelled to and there is a lot of work put upon 
me from outside. While I was teaching in London, I had ample time for 
reading and writing, and I was, therefore, able to prepare and produce my 
treatise on international law. Had I been at Cambridge ten years earlier, I 
should never have been able to produce the work”’. 

Professor Oppenheim, said the Cambridge Review, “‘ worked for the Law 
of Nations with an almost religious fervour’’, and it added with justice “his 
fame and his memory are secure”’. 

The value of the present edition, despite what has been said by way of 
diminution, is beyond dispute. The new citations in text and notes are ex- 
tended and the labors of the faithful and intelligent (if sometimes too 
modest) editor are worthy of grateful appreciation. 

CHARLES NosBLeE GREGORY. 
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The British Empire and World Peace. By the Hon. Newton W. Rowell, 
K.C.,LL.D. New York: Oxford University Press, American Branch, 1922. 
pp. xxiii (and appendices) 307. $3.50. 

This book is a series of lectures delivered by Mr. Rowell at the University 
of Toronto, but, instead of being presented in extended lecture form, is di- 
vided into short readable chapters with attractive headings. Appended are 
documents to which reference is made in the main text, such as articles of 
agreement for a treaty between Great Britain and Ireland, the treaty for the 
limitation of armaments adopted by the Washington Conference and the 
Four Power treaty. 

The author is a lover of international peace and often strikes a note that 
will find response in the American heart, but his ideas are presented with a 
freshness of spirit that much of the American peace literature has lost. He 
writes with the optimism of the discoverer of a new idea and with the per- 
suasion of an advocate who believes in his cause. He was an influential 
member of the Assembly of the League of Nations and is an ardent sponsor 
for it. He describes its organization, operation and accomplishments, first 
summarizing by way of introduction some of the proposals for world organ- 
ization dating from the time of the Great Design. He regrets that the people 
of the United States hold aloof from the League of Nations and fears that it 
will not be what it should be until we join it, but is patient with our uncon- 
vinced attitude and hopeful of our final conversion. 

Americans who read the book will get a new understanding of the polity 
of the British Empire, of which every fourth man in the world is a subject, 
and will put a high evaluation on its share in the development of world peace 
by its use of legal methods and the recognition of racial rights both in its in- 
ternal life and in its foreign relations. The British system, which is sug- 
gestive of a benevolent Pax Romana, is explained in detail in Part II under 
the heading ‘‘The British Empire and World Peace.”’ For the British Em- 
pire the author uses the term Britannic Commonwealth as if it were already 
a federated state with its constituent bodies made up of self-governing do- 
minions having equal rights, but at this particular point we feel that he is 
speaking of what is likely to be rather than of what actually is at present. 
He is of the opinion that the Britannic Commonwealth is more responsive to 
popular control in its foreign relations than the United States, as shown by 
experience in the negotiation of the Treaty of Versailles in which the Presi- 
dent apparently did not represent the real wishes of the American people as 
the British premier represented his people. 

The American reader will also appreciate the contribution of Canada to 
world peace which is treated under a similar heading—‘‘Canada and World 
Peace’’. In this division of the work Mr. Rowell contrasts the German Em- 
pire with the Canadian confederation and describes the progress of Canada 
in the family of nations from the time of its organization as.a self-governing 
British dominion to its representation in the League of Nations, which makes 
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it almost an independent state, even though it is not otherwise generally rec- 
ognized as such, and he proposes that the Canadian High Commissioner in 
London be a permanent delegate to the League of Nations Assembly. He 
admits that the United States has not accepted the new status assumed by 
Canada, but calls attention to the inferences that may be drawn from the 
representation of Canada by Sir Robert Borden at the Washington Confer- 
ence on the limitation of armaments. He believes in a non-partisan inter- 
national creed for Canadian citizens and in hearty cooperation between 
Canada and the United States. 

He speaks of the Rush-Bagot agreement and of the arbitrations in which 
Canadian interests have been involved—the Behring Sea, the Alaskan 
Boundary, and the Atlantic Fisheries Arbitrations, for which Canada and 
Great Britain deserve credit equally with the United States, and of the In- 
ternational Joint Commission as contributions to world peace. 

We may think of the writer as primarily a lawyer, but the latter part of the 
book shows that he has also the outlook of a theologian. Here he considers 
the duties of the church in the promotion of world peace, and takes up 
questions of socialism, capital and labor. He commends the arrangement in 
the Treaty of Versailles for the cooperation of labor and capital. He has 
chapters on the church and industrial relations and of the church and 
national ideals. He pays high tribute to the church as the agency of a broad 
universal brotherhood rather than of a narrow nationalism and praises it for 
its endeavor to bring about a good understanding between the nations of the 
East and the West and between the Black and White races. The church, 
he insists, must stand for justice and right in the mutual relations of the na- 
tions. It must combat false ideas such as influenced the German people to 
go wrong. It must teach citizens of the newly established democracies of 
the world to discharge their duties intelligently. The book throughout has 
a high morai tone which, impressed by the writer’s masculine personality, 
his knowledge of history and breadth of view, entitles it to recognition in the 
literature of world peace. 

James L. TRYON. 


Expulsion and Internment of Enemy Nationals. J. Spiropulos. Leipzig: 
Arthur Rossberg, Rossberg Publishing Company, 1922. pp. 148. 


At the outbreak of the World War, the writer tells us in his elaborate 
preface, the principle announced by Jean Jacques Rousseau that war is not 
an affair between man and man, but between state and state, had become 
an accepted doctrine of international law which had completely supplanted 
that conception of the middle ages which visualized the subjects of nations 
in conflict as individual enemies to whom enemy treatment was due. But, 
says the writer, five years of war have made a difference; that principle 
hitherto accepted can no longer lay claim to an unqualified acceptance, for, 
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after all, war, characterized by Jean Jacques as a “rélation d’Etat ad Etat’’ 
has now become a conflict between nations proper—or, better said, a struggle 
by a people against a people. It is in connection with this conclusion that 
the author proceeds to an examination of the policy adopted by the warring 
states towards enemy nationals found within their borders at the outbreak 
of the war. 

There is no general agreement, law or regulation in an international sense, 
he states, governing the methods which governments may adopt in the 
premises; but he adds that among many of the publicists writing just before 
the war of 1914 there was a decided tendency to revert to the support of the 
old time system of detention and internment of enemy aliens, although this 
doctrine found no support in the practice of the period. He puts the ques- 
tion as to why it is that, while such publicists as Vattel, Sorel, Calvo, Heffter, 
Travers-Twiss and Wheaton among others repudiated the detention and 
internment of enemy aliens as a violation of international law, this new 
tendency among later writers became manifest. His answer is: The adop- 
tion of a system of universal military service by the majority of the European 
states. 

And, the author states, the arguments in support of the change of view- 
point had the right of it; for, it was contended, it is neither more nor less than 
the fact that a resident national of an enemy state, who, up to the time of the 
adoption of the universal military service systems could not without reason 
claim to be an ‘‘ennemi par accident’’, can on the outbreak of war, no longer 
lay claim to this attribute; for at that moment it becomes his bounden duty 
to comply with the mobilization orders of the mother country—to become 
a part of the enrolled personnel of the enemy’s military establishment—to 
fulfill the part which he is actually destined to play. And the state of resi- 
dence is naturally and necessarily, and at once put to it to determine whether 
it is to stand aside and watch those sworn to military service in the ranks of 
its opponent proceed to join them; or, what is worse still, provide for their 
transportation to that end, thereby committing what would really amount 
to a crime against its own nationals. 

Such, says the author, were the questions urged upon the public by the 
later school of writers, when the war broke. Practice, following close on 
the heels of the announced theory, took the form of immediate retention of 
enemy aliens, followed by arrest, internment and the establishment of camps 
of concentration. 

The work is divided into three main chapters and a conclusion. The first 
chapter deals with the situation where the state decides to allow nationals 
of an enemy state to remain within its borders in time of war; the second, 
with the expulsion en masse of enemy aliens; the third, with the retention 
and internment of such aliens. The purpose of the volume is, the author 
states, to compare these fundamentally different methods from both the 
theoretical and practical standpoint and with particular reference to the 
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occurrences of the World War. This he proceeds to do, and achieves the 
success of one who fully understands the art of limiting himself strictly to the 
subject of his discourse and at the same time leaving, within those limits, 
nothing or little more to be said. 

He recognizes and reasserts the principle that no state is under any obliga- 
tion to permit enemy aliens to remain within its borders, and that to do so 
in the absence of binding treaty provisions is to exercise a pure act of grace 
on the part of the state. The right of expulsion en masse, unless voluntarily 
restricted or limited by treaty, is recognized without qualification; and the 
writer is emphatic in his announcement of the principle that this right may, 
as a matter of international law, be exercised, at any time with reference to 
the date of the declaration of war, and at any conceivable stage of the con- 
flict. He admits that in this regard the question of notice presents no 
inconsiderable difficulty. What may be reasonable and hence justifiable in 
one case may be the reverse in another. When a government at war, he 
says, rejecting the exercise of the right to permit enemy nationals to remain, 
or of the right to expel them en masse, resorts to the method of detention, 
arrest and internment of certain classes of such aliens, it has the sanction of 
international law expressed in the recognized principle that any state has 
the right to take the measures necessary for self-preservation. In this con- 
nection, difficult questions arise with regard to the classes of aliens toward 
whom the measures may be properly directed. 

The author closes his work with a plea for an international adjustment of 
the many vexed questions arising in connection with the subject. “A 
general solution of these questions binding upon all the states will present 
not only a further step toward filling in gaps now existing in the laws of war, 
but is par excellence a duty owed by humanity. For this reasoa, it is of 
supreme importance to insist that, in the course of the next international 
conference held for the purpose of passing upon questions arising in connec- 
tion with the laws of war, the position of enemy nationals shall be definitely 


established.”’ 
C. L. Bovuvé&. 


Le Droit Penal International et sa mise en oeuvreen temps de paix et en temps 
de guerre. By Maurice Travers. TomesII et III. Paris: Recueil Sirey, 
1921. pp. 683, 552. 


The first volume of this elaborate treatise has already been reviewed in 
this JourNAL.' It was concerned with the range of validity of penal law. 
The second volume continuing this division of the subject is largely devoted 
to a consideration of the exceptions to general validity based on territory 
and nationality. It furnishes, therefore, from a somewhat unusual angle 
a substantial consideration of extraterritoriality, diplomatic immunity, 


1 Vol. XVI, April, 1922, pp. 342-344. 
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right of asylum, and of the status of ships in foreign territorial waters. As 
in the preceding volume all of these topics are treated with particular refer- 
ence to French law and practice, but due attention is paid to other countries 
and elaborate references are made to periodical and other literature, with 
the same independence of judgment, of which notice was made in the earlier 
review. Volume III has to do with procedure, but the author’s conception 
of the subject is so broad that this volume gives us in effect a treatise upon 
extradition. The same method of case and illustration is here followed with 
the same elaborate system of division and subdivision noted in connection 
with the first volume. With the completion of the work in one or more 
additional volumes there will be provided a systematic treatise of wide scope 
which as a work of reference will no doubt be indispensable. The volumes 
already at hand contain so much material of importance to the student of 
public international law that he should be warned not to pass over the work 
because of its apparently restricted range as expressed in the title. 


J. S. REEVEs. 


A Treatise on Private International Law, with principal reference to its practice 
in England. By the late John Westlake, K.C., LL.D. Sixth edition by 
Norman Bentwich. London: Sweet & Maxwell, Ltd., 1922. pp. xxxix, 
454. 

The last preceding edition of this valuable work was published ten years 
ago in 1912, and Prof. Westlake, then at an advanced age, was assisted in its 
preparation by Mr. Topham. Death shortly took the great scholar, Dr. 
Westlake, and life engrossed Mr. Topham in other employments, so that he 
could not undertake a further revision. 

Mr. Bentwich, an old student of Dr. Westlake, had been desired by his 
master as an assistant in this work and was thus induced to take Mr. Top- 
ham’s place. 

Mr. Bentwich dates his preface from Government House, Jerusalem, 
where he was serving as Secretary to the Government of Palestine. He says 
““many circumstances have made it difficult to do the work with that full de- 
votion which it called for, and, except for short periods, I have been far, dur- 
ing recent years, from a law library, yet a feeling of pietas towards my teacher 
has impelled me to do what I could to fulfill his wish”. 

Mr. Bentwich finds the number of decisions by English courts on the sub- 
ject rendered during the past decade very remarkable. He has, however, 
adhered absolutely to Westlake’s text except where later statutes or decisions 
made change imperative and except for some condensation, in order to make 
room for this new matter, and except for rules stated doubtingly which are 
now assured and can be more definitely asserted. 

The main topics as to which the text has required complete rewording are 
four in number. 
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1. Nationality. The Acts of 1914 and 1918 have fundamentally changed 
the rules formulated by Westlake, so far as England is concerned. 

2. Domicile in Oriental Countries. The rules on this subject were greatly 
modified in 1919 by the decision of the House of Lords in Casdagli v. Cas- 
dagli, L. R. (1919) A. C. 145, holding, contrary to earlier cases, that a British 
subject who has made his permanent residence in Egypt, sine animo rever- 
tendi, acquires a legal domicile in Egypt; that in consequence English 
courts have no jurisdiction to entertain a suit by his wife for dissolution of 
marriage. Of course, this rule as to domicile carries with it far-reaching 
consequences as to many matters, as wills, successions, etc., etc. 

3. As to the character of Trading Companies in England. English laws had 
treated such companies as wholly distinct in their personality from their 
members, and had held the national status of the company was wholly de- 
rived from the country of its incorporation. 

This doctrine proved inconvenient during the great war and the immutable 
rules of justice which, it is the boast of England, are impartially administered 
in war as in peace, were promptly and radically reexamined and modified by 
the full courts and the House of Lords. 

In Continental Tyre Co. v. Daimler (1915), 1 K. B. 893, and House of Lords 
(1916) 2 A. C. 307, it was held by a majority of the latter tribunal, to 
quote Bentwich’s statement, “‘that a corporate body must be deemed to be 
domiciled in the place of its administrative centre, being the place at which 
the persons directing its policy habitually meet, and this domicile prevailed 
over the national character it acquired by the law of its incorporation to de- 
termine its capacity or incapacity to trade during the war’’. 

And he says, ‘‘The same criterion was laid down in the case of The Pol- 
zeath (1916), p. 117, Bargrave Deane, affirmed by Swinfen Eady, Phillimore, 
Bankes, Id. 241, which turned on the question of the ownership of a British 
ship by a company incorporated in England, but controlled by a German 
board of directors. It was held, in that case, that the company should not 
be deemed British, and a ship so ‘‘owned was forfeited to the Crown”’. 

The importance of these decisions and the necessity of restating the old 
rules to conform are obvious. The superiority of the new rules which deal 
with actuality and not form, must moreover be freely admitted. The fact 
that the French courts adopted a like modification of their rulings and that 
the law of many countries had long before adopted rules similar to these later 
British decisions confirms their propriety. 

4. The English Bankruptcy Act of 1914 made necessary a restatement of 
the rules of English private international law in that, by no means unim- 
portant, subject. 

Modifications were deemed necessary also under late decisions or rules 
issued as to ‘Service of the writ out of the jurisdiction, execution of foreign 
judgments, determination of the rate of exchange in an action involving for- 
eign law, and exterritoriality of public vessels”’. 
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The indexes of Prof. Westlake’s books, like those of many other eminent 
British scholars, are less full and detailed than in like American publications. 
This defect is found in the present volume where, for instance, under the 
word “ Exterritoriality”’ there is no entry as to government ships, although 
under the title “ships of foreign governments” the subject is treated at pages 
257-8, and much of novelty and importance is collated. Otherwise the new 
edition must be welcomed as an important aid in dealing with an intricate 
and perplexed subject. Its especial value lies in its presentation of the 
changes which the new conditions and pressing necessities of the great war 
brought about either by statute or decisions. They have made the last dec- 
ade a period of great and, probably, permanent change in many of the rules 
of private international Law. Neither students nor practitioners in this 
branch can well afford to remain ignorant of these modifications. Mr. Bent- 
wich’s labors will greatly assist them and give new life and service to the vol- 
ume of that ripe scholar and admirable man who was his honored teacher. 


CHARLES NoBLE GREGORY. 


The Control of American Foreign Relations. By Quincy Wright, Ph.D. 
New York: McMillan Co., 1922. pp. xxvi, 412. 


The book of Dr. Wright is a very valuable contribution, both for consti- 
tutional and international law students. The author approaches with un- 
daunted courage the most difficult modern problems and for some of them 
at least he has very plausible solutions. In the introductory chapters Dr. 
Wright states his views of international law in general and of the way he con- 
siders that it can and does bind the United States. The discussion centers 
here on the position of representative organs and on their right to bind the 
American national state. In one way only does his discourse seem too short, 
namely, concerning the relations with the de facto governments and the 
question of their recognition. More details would not have been amiss. On 
the other hand, his examples taken from the very recent times of the World 
War are very enlightening; so, for instance, his assertion that ‘since the last 
year of the war executive messages to the legislature became the regular 
medium of communication between Germany and the United States,’”’ which 
certainly was the case. 

The author discusses at length in Chapter IV the difficult problem of 
the conclusiveness of acts and utterances of national organs and gives some 
very fine and clear definitions as to the limitations of presidential powers 
and as to the cognizance of them, necessary or unnecessary, by other 
Powers, concluding agreements with the United States. 

Part III is devoted to the baffling problem of constitutional limitations up- 
on the foreign relations power. Here we have one of the most perplexing 
modern problems, arising namely from the necessity of eliminating the 
dangerous contradiction between the old principle of state sovereignty and 
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the modern ideal of the binding force of international obligations. In 
America this is complicated a hundred-fold by the federal structure of the 
national state. Dr. Wright gives a very fair picture of the interrelations of 
private rights, state rights and federal authority. He comes to the con- 
clusion that the only legal limitation upon the exercise of powers in foreign 
relations imposed by the States’ rights is that upon the power to cede State 
territory by treaty, but even that power can “evaporate before necessity ”’ 
(p. 94). The center of gravity of this discussion lies in the American theory 
of separation of powers (Ch. VII), which the author accepts absolutely un- 
critically and fundamentally. Here is perhaps the weakest point of his anal- 
ysis. Personally he seems to prefer a ‘‘Fourth Department”, because he 
naturally does not succeed in squeezing the foreign relations power into one 
of the three other powers. The discussion concerning the power to conduct 
foreign relations under the American Constitution is instructive and lucid; 
all details are well defined, the logic of the arguments is clear and the narra- 
tive in general deserves praise. The final conclusion (pp. 335-336) as to the 
principle underlying the distribution of powers, seems unassailable. All 
authority is concentrated in the hands of the President, his office is the only 
and natural doorway through which foreign nations can approach the 
United States; his is the only voice that can speak to foreign nations. But 
as soon as the author tries to fit this into the accepted theory of separation 
of powers, he gets into inextricable difficulties. This is one of the great 
questions of modern times, and perhaps no solution on olden lines is any 
more possible. For instance, is the participation of the Senate a legislative 
or an executive function? The assertion that foreign relations are in their 
essence a fourth power is no solution; it only creates further complications. 
The same difficulty would apply to the functions of the President as com- 
mander-in-chief; are these functions purely executive? The author’s asser- 
tions in some places seem to indicate that doubts may arise even in this 
matter. 

The main idea of the work is very laudable; the author makes a well 
founded effort to prove the necessity of acknowledging the binding force of 
international law, and thus limiting the all-powerful sovereignty of the state. 
This alone can be looked at as a great accomplishment, but Dr. Wright gives 
in addition a splendid description of the working of the American Consti- 
tution, which will prove very helpful to modern students and statesman. 


S. A. Korrr. 
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